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Breaking Out of the Prison Hierarchy: Transgender

Prisoners, Rape and the Eighth Amendment
© Christine Peek, Vol. 44 Santa Clara Law Review, p. 1211 (October 2004)

do not necessarily represent the opinions
or the official policy of the GIC, its board
members or officers, or that of the GIC
TIP Journal and its editors.

Reprinted with the permission of Chris-
tine Peek [FNal ] and the Santa Clara Law
Journal.

Due to the length of the article and
newsletter space limitations, it will be pub-
lished in two parts. The first part will in-
clude a brief introductory overview and
some background information, ending with
an examination of “Rape and Coercive Sex
in Prison”.

The second part continues this discus-
sion with a section on “Civil Remedies for
Victims of Prison Rape”. It will be published
in the Spring 2005 edition, along with the
remaining sections of the article.

All the footnotes will be included, be-
cause of the wealth of information that can
be obtained from them and the source mate-
rial to which they refer.

I. Introduction

On December 17, 2002, Kelly
McAllister filed a claim against Sacramento
County, its district attorney, and the sheriff's
department, alleging threats and slurs based
on her transgender [FN1] status, battery, and
an assault that culminated in rape. [FN2]
McAllister is a five-foot seven-inch, 135-
pound pre-operative transsexual in her mid-
thirties, who has lived as a woman for
several years. [FN3] She was arrested in
connection with a reported public distur-
bance. [FN4] After McAllister's court ap-
pearance, she was placed in a cell with a
larger male inmate who brutally raped her.
[FN5] Her attorney claims that the sheriff's
department knew of McAllister's trans-
gender status, but still placed her in a cell
with a man. [FN6]

McAllister's ordeal typifies the risk
faced by male-to-female (MTF) transgender
persons incarcerated in jails and prisons
across the country. [FN7] The common
practice of classifying transgender prisoners
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based on their genitalia alone
creates a substantial risk of rape
and prolonged sexual

abuse at the hands of more aggressive pris-
oners. [FN8] Although 42 U.S.C. § 1983
[FN9] provides a civil remedy for constitu-
tional violations of prisoners' civil rights,
[FN10] case law interpreting the civil rights
statute as applied to Eighth Amendment
violations has placed several barriers before
prisoner plaintiffs seeking damages or in-
junctive relief. [FN11] Often, advocates for
prisoners' civil rights must fight against the
stereotype that prisoners' claims are frivo-
lous and do not belong in federal court.
[FN12] This comment will examine the
phenomenon of prison rape with emphasis
on the transgender prisoner's perspective,
[FN13] discuss the current legal standard
for civil rights claims, [FN14] and offer
suggestions for reducing violence. [FN15]

Part Il will provide background informa-
tion on how courts have dealt with trans-
gender and transsexual persons generally, in
terms of how such individuals are defined
and how they define themselves. [FN16] It
will present information on how the prison
system classifies transgender inmates, and
how this compares with attempts to classify
transgender persons in civil cases. [FN17]
Part 11 will also discuss the prevalence of
rape in prison, the nature of the prison hier-
archy, and complications presented by
AIDS. [FN18] Finally, the background sec-
tion will explain the standard for § 1983
claims based on Eighth Amendment viola-
tions, and identify areas of difficulty for
plaintiffs. [FN19]

Part 11 will describe how the existing
legal standards and prison administrative
policies combine to disadvantage trans-
gender inmates. [FN20] Part 1V will analyze
how the policy of genitalia-based place-
ment, the subjective prong of the deliberate
indifference test, and exhaustion require-
ments work together to put transgender pris-
oners at risk and simultaneously cut off ave-

(Continued on page 5)
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A Call for Change: Protecting

the Rights of LGBT Inmates
© Stop Prison Rape

In U.S. prisons and jails, gay, bisex-
ual, and transgender inmates live danger-
ously. One study shows that more than
four in ten LGBT inmates are sexually
assaulted while behind bars. The gravity
of the problem prompted SPR to host a
Community Dialogue in Los Angeles in
November, bringing together more than
40 human rights advocates, rape crisis
counselors, gay rights activists, correc-
tions officials, and politicians.

The goals of the Community Dia-
logue were to jump-start a frank discus-
sion about the plight of LGBT prisoners
and to rally community support behind a
“Call for Change,” a set of policy recom-
mendations that, if fully implemented,
would significantly decrease the fre-
quency of sexual assault of LGBT in-
mates.

“Historically, gay rights groups and
rape crisis centers have shied away from
the issue of prisoner rape, perhaps feel-
ing that it’s marginal,” explained Emily
Frydrych, SPR’s Policy Associate. “I
think it became obvious to everyone in
the room today that we are looking at a
widespread human rights crisis, and that
sexual abuse is never marginal.”

Addressing the Community Dia-
logue, California State Assembly Mem-
ber Jackie Goldberg concluded that a
lack of popular demand for prison re-
form has kept legislators passive.
“People still believe that there are pris-
oners and then there is everybody else,
with no link between them. We need to
start educating lawmakers about prisoner
rape. Silence is death. We know that in
the LGBT community.”

T.J. Parsell, a gay prisoner rape sur-
vivor and member of SPR’s Board of
Directors, gave first-hand testimony at
the Community Dialogue, describing
how he was gang-raped on his first day
in prison. “I was 17 and I weighed 158
pounds. Afterward, they flipped a coin to
decide who would be my man,” said
Parsell. “I never reported the abuse be-
cause | was afraid. As a prisoner, you
know that snitches die.”

While LGBT prisoner rape remains
widespread, some facilities go to great
lengths to keep these inmates safe.
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SPR

Deputies Randy Bell
and Bart Lanni, for ex-
ample, head a special
unit at Men’s Central
Jail in Los Angeles in
which LGBT prisoners
are housed, protected,
and educated.

“Our philosophy is to
have people help peo-
ple,” explained Deputy Bell. Since the
creation of their program, the recidivism
rate among participating inmates has
dropped from a whopping 90 percent in
1998 to 30 percent in 2004. Though the
results are striking, prison programs like
the one at Men’s Central Jail remain rare
in the U.S.

The Community Dialogue ended
with a passionate discussion about how
community-based organizations and
advocates could contribute to the fight
against prisoner rape. In the coming
months, SPR and allied groups will fi-
nalize the “Call for Change” document,
before submitting it to prisons and jails.

To contact Stop Prison Rape, write
or call:

Stop Prisoner Rape
3325 Wilshire Blvd., Ste. 340
Los Angeles, CA 90010
Phone: (213) 384-1400

info@spr.org
http://www.spr.org

Renée

Thank you so much for adding me to
your mailing list and for sending me the
fall issue of your newsletter. | enjoyed it
immensely.

My name is Renée. | am a MTF
transgendered woman. Although | am
not currently receiving hormones, | am a
naturally androgynous person and give
an effeminate appearance 100% of the
time. [Androgynous means (1) both male
and female in one; hermaphroditic (2.a.)
of or marked by both male and female
characteristics, roles, etc. (2.b.)
designating or of something that is not
differentiated as to sex. Ed.]

Because of this, | have been sub-
jected to constant harassment, discrimi-
nation and even threats of violence by
several of the corrections officers here at
CSATF/SP Corcoran II. I won’t go into
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a lot of detail of what they have done
to me except to say that | believe my
civil rights have been violated.

I have already filed complaints
against 8 of the officers and their super-
visors, who stood by and allowed these
violations to occur. | am currently in the
final stages of exhausting the departmen-
tal grievance procedure, after which |
plan to proceed with filing a 42 USC §
1983 civil suit.

I have suffered extensive reprisals
from these guards and their colleagues
for filing these complaints. In addition
to the threats - some subtle and others
not so subtle - on September 23, 2004,

I was viciously beaten by another
inmate, who | believe was working for
these officers, though it will be
difficult to prove.

For that reason, | keep a daily jour-
nal, a log of every incident, which in-
cludes the date and time, the place, the
names of the officers involved and their
ranks, the identities of any witnesses
present and a brief description of what
occurred. | have made up my mind that
I will not succumb to their terror tactics.
I will go forward to the bitter end, even
after my parole, which is coming up in
May 2005. If | gain nothing in my civil
suit, hopefully I will at least expose the
corruption of this prison and its staff.

| used to think | was all alone in
this struggle, and sometimes, when |
was by myself in my cell, I would cry.
I really believed that no one cared.

When | read your newsletter, I real-
ized that this is not so. | have sisters all
over this country fighting the same battle
as | am, and some of them have it much
worse than | do—places like Texas,
Utah, Arizona and several others | could
probably name, if | were so inclined.

My point is when | read the stories of
my sisters nationwide and read of their
courage and resilience, it gives me the
hope and the strength to carry on. | have
never met any of these courageous la-
dies, but I would consider it an honor to
someday do so. Until then, I love you all
and God bless you.

Kevin Jackson

Thank you for sending me your cou-
rageous, informative journal. | have

(Continued on page 3)
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(Continued from page 2) Kevin

been getting it for about two years now,
and | wanted your other subscribers to
know that | can definitely relate to their
troubles with prison authorities discrimi-
nating against them because of their gen-
der identity or sexual orientation.

My attitude is to keep an open mind,
and I have loved both transgendered
women and gay males. For me, variety
truly is the spice of life, and it’s what
makes the world go around.

Unfortunately, not enough people in
here seem to feel the way that I do, and |
see a lot of gay bashing in this prison. |
can’t understand in this day and age why
so many people are still stuck in the
Dark Ages when it comes to alternative
lifestyles. As long as we are not hurting
anyone else, why can’t they leave us
alone and let us live our lives the way we
want to? Why go out of the way to ma-
lign us?

I hope all of my transgendered, gay
and intersex friends in prison had a
Merry Christmas and a Happy New
Year. Remember, even though you are
in prison, your heart and mind can be
free, so stand tall through it all.

PS: Please let Vanity know | would
like to write to her too.

Jessica Maria Brooks
AKA Mark L. Brooks

I just received the Fall 2004 issue of
the GIC TIP Journal, and, as always, |
am pleased and impressed with it and its
contents.

| found the two-part article by Alex-
ander L. Lee entitled “Gendered Crime
& Punishment” very educational and
enlightening. However, as a TS prisoner
having served 15+ years so far, | might
disagree with some of his conclusions.
One of these is his rejection of TGl only
prison wards or units.

I have been researching prison priva-
tization, and it seems to me that TGl
only prisons are just the kind of market
niche that these companies were created
to fill. I also think that just the opposite
is true for the big state-run institutions.

Obviously, the idea needs a lot more
research, but | would certainly love to
hear what the rest of you think of it.

Other than that, | would agree with
the author that most large-scale prison
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reforms are an exercise in futility. There
is just too institutional inertia to over-
come at that level.

I would also agree that the best way
to tackle the problems associated with
TGI prisoners is on an individual, case-
by-case basis. | mean that quite literally.
Instead of focusing on large-scale re-
forms, | think advocates should simply
find one TGI prisoner in need of help
and make them the focus of their efforts.

I will use my own case as an exam-
ple. I am a pre-op MTF serving a life
sentence in the New York DOC. How-
ever, because | had not been diagnosed
with gender identity disorder prior to my
incarceration, prison policy prevented
me from receiving any treatment for it.

So | filed a lawsuit, which is cur-
rently pending in the Federal District
Court, Northern District of New York. |
am litigating this case pro se. [ “Pro se”
is a legal term meaning for himself. In
other words, the litigant is serving as
his/her own attorney. Ed.]

During all those years I spent re-
searching it and preparing my case for
litigation, | have been in contact with
many people, as well as various groups
and organizations who claim they are
advocates for TGI prisoners. Yet none
have provided any real support for my
lawsuit, nor does it seem to me that they
have had much of an impact anywhere
else.

Even without their help, 1 still man-
aged to win a big pre-trial decision,
which was that “prison officials cannot
deny transsexual inmates all medical
treatment simply by referring to a prison
policy which makes a seemingly arbi-
trary distinction between inmates who
were and were not diagnosed with GID
prior to incarceration.”. [See also “Trans
Inmate Entitled to Care: Feds nix
prison’s policy of treating only pre-
existing gender identity disorder” in the
Fall 2003 GIC TIP Journal. Ed.]

It’s just one case, but the precedent it
sets could have a tremendous effect on
the treatment of TGI prisoners in the
New York prison system and throughout
the country.

On a more personal note, | would
like to send a big hello to my sister Syn-
thia-China Blast in New York’s Wende
Correctional Facility.

In the Journal’s Fall 2004 issue, Syn
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thia told how she has been trying, with-
out much success, to get transferred out
of the Wende facility because of threats
from certain gang members against her
life. She was trying to get into the As-
sessment and Program Preparation Unit
(APPU), which is a Special Needs Unit
within the Clinton facility in Danemora,
NY. While it’s true it might well be
safer there, | wanted to let Synthia know
that there are a couple of much better
alternatives.

My suggestion would be to try to get
into either the Sullivan or the Eastern
facility. Both facilities have excellent
reputations, and the environment is not
nearly as hostile. If any trouble-makers
do get in there, they are quickly trans-
ferred out, and there is a long waiting list
of others just waiting to take their place.
Your chances of receiving treatment for
your GID is also much better there than it
is in a max unit like Attica or Clinton.

Finally, | wanted Synthia to know
that | did receive her letter from last Oc-
tober and that | wrote back. | do miss
you, Synthia, and send you my love.

And Jessie, | do hope you continue
the Pen Pal listings. It does a girl good
to feel there is hope that someone might
eventually reach out and contact her,
however remote that chance might be.

Sarah Leezie

Hello. My name is Sarah, and | am a
27 year-old transgendered prison inmate
serving a three year sentence at the
Arrowhead Correctional Center in Canon
City, Colorado.

Recently | was given a copy of your
GIC TIP Journal, and | was so moved
that | started crying.. | never knew there
was anything like this out there for peo-
ple like me. Until then, I had always felt
so alone, and it was such a relief to know
I wasn’t.

On the other hand, after reading
about the problems others have had in
getting treatment for their GID, maybe |
should count my blessings. Because |
started my hormone therapy prior to my
incarceration, the state has continued to
provide them for me while I am in
prison.

But there have been other battles over
my gender identity where | have not

(Continued on page 4)
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(Continued from page 3) Sarah
been so fortunate.

When | entered the system at the
Denver Reception and Diagnostic Cen-
ter, the state issued me five bras, which
suited me just fine. After all, | did iden-
tify as a female, and | was far enough
along in my transition to have significant
breast development.

However, after | was transferred to
the Four Mile Correctional Center, all
my bras were taken away. The Major
and other DOC staff there decided that
it was too much of a security risk.

| decided to fight back, so | filed a
series of grievances protesting their ac-
tions. As | expected, the first two were
denied, and | am awaiting a response
on the third one, which was filed in
August.

And | will continue to fight, because
now | know I am not alone.

Sieda Paynes

| am Sieda Paynes, and | am incar-
cerated at the High Desert Prison in
Susanville, California. This certainly
isn’t the first time I’ve been in prison,
but I am hoping it will be the last.

That is also what | thought the last
time | got out of prison, which was on
June 3, 2002. | made a promise to my-
self then that | would change my ways
and that this time I wouldn’t be back.
Obviously, in my case, that proved to be
much easier said than done.

My life of crime started with prosti-
tution. I didn’t really have a lot of
choice in the matter. I couldn’t get a
regular job, because | had no training or
work experience, and even if | had, no
one wanted to hire a transsexual any-
way.

Along with the prostitution, I also
started using drugs, and before long |
was landing in jail on a pretty regular
basis. When that didn’t straighten me
out, the next step was prison.

It might sound strange, but a part of
me was thrilled at being surrounded by
men, even if they were convicts. Maybe
one of them would turn out to be the
man of my dreams! As if on cue, some-
one did come into my life that made me
think 1 had.

I met this guy named Brent at the
California Men’s Colony (CMC) East.
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He was very handsome, and there was
no question | was very attracted to him.

It soon blossomed into a relationship,
even though he turned out to be
extremely jealous, possessive, control-
ling and abusive. But when you are in
love, as | was, you tend to overlook the
bad stuff. I knew he was going through
some tough times with his family, and |
flattered myself into thinking | was the
only one who really understood him.

We remained together until my re-
lease in June 2002. Before | left, |
promised him | would remain faithful
and do what I could to maybe help patch
things up with his family. If you re-
member, | also promised myself that |
was going to change my ways and stay
out of prison.

Despite my good intentions, four
days after my release | got busted again
for prostitution. 1 told myself | was just
doing it to get my hands on some fast
money for me and Brent, and this was
the only way | could do it.

I did manage to earn a few bucks,
some of which | sent to Brent. I also
bought a few things for myself and some
presents for Brent, which | planned to
send him later. | was living in a motel at
the time, and, of course, everything was
gone by the time | got out of jail.

I was so distraught that, as soon as |
got out of jail, | started drinking and got
extremely intoxicated. Too drunk to
even remember, | got in a fight and hit
some guy over the head with a beer bot-
tle, which earned me another 9 year
stretch in prison.

It would have been some comfort if
they had sent me back to where Brent
was, which | thought they were going to
do, but. I was sent to the High Desert
Prison instead.

| started blaming myself for having
let Brent down, and | did a lot of crying.
I wrote him a letter, and eventually he
wrote back. He said that he felt | had
moved on, so he had moved on too. He
was now in a relationship with another
transgender prisoner. He also admitted
that he had kind of been leading me on.

I was so hurt. Just about everything |
had done, | had done for him.

Maybe this time | have finally
learned my lesson. This time, when |
get out of prison, I won’t be going back
- not for nothing or nobody.
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J. Coleman

I have been getting your newsletter
for a little over a year now, and | have
enjoyed every story in it - the good, the
bad and the ugly.

Like some of your other subscribers, |
am not a transgendered, but | do have a
lot of respect for them.

I guess | have been around more than
most people have, because | have met
literally hundreds of transsexuals and gay
drag queens, both in prison and out. Some
of them are better looking than most regu-
lar women are, particularly the ones down
in North Hollywood. There are some real
lookers in some of the California Prisons
too, especially the one called Vacaville,
which is a medical facility.

Something else that | admire are peo-
ple who stand up for what is right and for
what they believe in. When you are
transgendered, that really gets tested. |
have seen a lot of them disrespected,
cheated, beaten up and a few killed just
for standing up for their beliefs.

So I would like to take my hat off to
all the transgendered people in the world
and wish them the best.

MAXED
OUT
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(Continued from page 1) TG Prisoners & Rape
nues for relief. [FN21] Part V proposes a
strategy for encouraging changes to
genitalia-based placement policies.
g

11. Background
A. The Struggle to Claim a Trans-
gender Identity

The first difficulty in any case in-
volving a transgender litigant often lies
in determining the extent to which the
court will give the person's subjective
gender identity legal significance.
g In cases involving transsexual
litigants, courts often have begun this
inquiry by establishing whether or not
the person is a "genuine" transsexual.
g But, as one commentator has
noted: "Any time we try to draw a clear
boundary around gender we end up cut-
ting somebody's flesh.” [FN25] This
sentiment resonates strongly with respect
to legal definitions. [FN26] Debra
Tedeschi has observed, "[W]hile the law
draws lines, a transsexual crosses lines,"
[FN27] and indeed, the attempt to devise
a formula for classifying transgender
persons as either male or female has
frustrated courts and the transgender
community alike. [FN28] Frequently,
courts have tried to hammer transgender
litigants into one category or the other,
[FN29] and have struggled to define the
term "transsexual™ itself. [FN30] The
definitions used are important, because
they can exclude from protection persons
who may be in need of it. [FN31]

1. Terminology in the Courts

Courts and legal scholars have ap-
plied a variety of definitions of the term
"transsexual.” [FN32] Writing for the
majority in Farmer v. Brennan, [FN33]
Justice Souter adopted the often criti-
cized [FN34] medical definition found in
the 1989 Encyclopedia of Medicine:
"one who has '[a] rare psychiatric disor-
der in which a person feels persistently
uncomfortable about his or her anatomi-
cal sex," and who typically seeks medical
treatment, including hormonal therapy
and surgery, to bring about a permanent
sex change." [FN35] Another court de-
fined "transsexualism™ as a gender iden-
tity disorder in which people believe
themselves to be "cruelly imprisoned
within a body incompatible with their
real gender identity." [FN36] Courts
have also begun their analysis "by stat
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ing what a transsexual is not." [FN37]
After distinguishing transsexuals from
homosexuals and transvestites, the court
in In re Estate of Gardiner went on to
say: "A transsexual is one who experi-
ences himself or herself as being of the
opposite sex, despite having some bio-
logical characteristics of one sex, or one
whose sex has been changed externally
by surgery and hormones." [FN38] Fi-
nally, some courts seem to conflate
transsexuality with transgenderism in
their attempt to define the former,
[FN39] even though the two are gener-
ally recognized as distinct, but not mutu-
ally exclusive. [FN40]

2. Medicalization

On one hand, the practice of defining
transsexuals in medical terms, combined
with the availability of hormones and
surgery, made a "politicized transgender
movement" possible. [FN41] As the
courts have used them, however, medical
definitions more often have perpetuated
negative stereotypes about transsexual
people without helping them to achieve
their goals in court. [FN42] Rejecting the
notion that a prisoner not formally diag-
nosed with "gender dysphoria” was enti-
tled to treatment, Judge Posner gratui-
tously inserted the following opinion on
transsexuals: "Someone eager to undergo
this mutilation is plainly suffering from a
profound psychiatric disorder." [FN43]
Posner's blanket characterization of
transsexuals as "disordered" has been
widely disputed by the transgender com-
munity: "Such language, touted as being
‘scientific and neutral’ or merely descrip-
tive, is stigmatizing and seldom descrip-
tive (e.g., gender dysphoria, ‘wrong
body," and ‘afflicted' or 'suffering' trans-
sexuals)." [FN44] Nonetheless, courts
seem reluctant to recognize transsexuals
as such without some kind of mandate
from a medical professional. [FN45]

3. Self-definition

Apart from medical definitions, defi-
nitions based on individual perception of
identity have arisen in the transgender
community. [FN46] Kate Bornstein's is
one of the most inclusive: "Anyone
whose performance of gender calls into
question the construct of gender itself."
[FN47] Bornstein also delineates three
categories of transsexuals: pre-operative,
post-operative, and non-operative.
[FN48] The last category describes those
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who live in society as their opposite gen-
der, but who do not wish to change their
biological sex, either because they feel
the surgery is too expensive or too risky,
or because they are happy with their
bodies the way they are. [FN49] Others
in the transgender community feel that a
transgender person with no intention of
having surgery would not view him or
herself as a transsexual. [FN50] Further-
more, because many transsexual people
spend a significant period of time in
transition, they may not fit neatly into
any of these categories at any given
point in time. [FN51] Finally, the trans-
gender community is so diverse and the
experience of gender so personal that
some prefer broad definitions [FN52]
over narrow ones. [FN53] In a nutshell:
"There is no one way to be 'trans'."
[FN54]

B. Making Transgender People Fit

Gender non-conforming people have
consistently been among the most visible
and vulnerable members of gay commu-
nities--among the most likely to be
beaten, raped, and killed; among the
most likely to be criminalized and la-
beled deviant; among the most likely to
end up in psychiatric hospitals and pris-
ons; among the most likely to be denied
housing, employment, and medical care;
among the most likely to be rejected and
harassed as young people, and; among
the most likely to be separated from their
own children. [FN55]

Not surprisingly, prison merely exac-
erbates the prejudice transgender persons
already face. [FN56] Because little for-
mal research on transgender prisoners
exists, [FN57] it is difficult to assess how
many people are put in harm's way as a
result of genitalia-based placement.
Author Darren Rosenblum has estimated
that transgender prisoners number in the
low thousands nationwide. [FN58] More
significant than raw numbers is the dis-
proportionate rate at which transgender
persons enter the criminal justice system.
[FN59] A study of police attitudes to-
wards transgender individuals in the San
Francisco Bay Area revealed that trans-
gender women are often stereotyped as
sex workers. [FN60] This in turns leads
to harassment and solicitation by under-
cover officers attempting to crack down
on prostitution. [FN61] In addition,

(Continued on page 6)
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(Continued from page 5) TG Prisoners & Rape
transgender persons often spend time in
jail following false arrests for entering
the "wrong™ bathroom or for failure to
produce "proper" identity documents.
[FN62] Finally, because transgender
people are disproportionately low-
income, [FN63] they often face conse-
quences for "quality-of-life" crimes such
as sleeping in public. [FN64]

1. Prison Placement Policies

On May 4, 2001, a federal judge rec-
ommended that Patricia McGrath, a
sixty-six-year-old transgender inmate
convicted of armed bank robbery, be
placed in a women's prison upon her
discharge from a federal medical center.
[FN65] Although prison authorities are
not required to follow the judge's recom-
mendation, they often do. [FN66] While
federal prison officials had no formal
policy on transgender inmates as of
2001, "usually, a defendant with a penis
is placed in a male prison, and a defen-
dant with a vagina is placed in a female
prison.” [FN67] Commenting on
McGrath's gender identity prior to sen-
tencing, Judge DuBois noted that from
McGrath's outward appearance, she ob-
viously viewed herself as a woman.
[FN68] McGrath had been living as a
female for the past thirty years. [FN69]

Genital surgery alone usually deter-
mines whether a transsexual or trans-
gender prisoner will be classified as
male or female, for the purposes of
prison housing. [FN70] Individuals who
have not opted for this surgery are
housed according to their biological sex,
even if they identify differently and have
had other surgeries in order to appear
more masculine or feminine, as the case
may be. [FN71] Courts have not been
receptive to plaintiff's challenges to the
system. [FN72] In Meriwether v. Faulk-
ner, the court concluded that an adminis-
trative decision to place the plaintiff in a
men's prison did not violate equal pro-
tection, without evidence that the classi-
fication was motivated by an intent to
discriminate against her. [FN73] Genita-
lia-based classification puts MTF trans-
gender prisoners at special risk for
physical injury, sexual harassment, sex-
ual battery, rape, and death, [FN74] be-
cause the prison hierarchy subjugates the
weak to the strong [FN75] and equates
femininity with weakness. [FN76]
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New York, a state that tends to house
greater numbers of transgender prison-
ers, attempted to reduce this risk by cre-
ating a ward to house gay prisoners and
placing transgender prisoners with them.
[FN77] Often, prison officials resort to
segregating transgender prisoners from
other prisoners, [FN78] simultaneously
cutting off recreational, educational, and
occupational opportunities, and associa-
tional rights. [FN79] Faced with the pos-
sibility of prolonged isolation, boredom
and loneliness, some transgender prison-
ers may prefer the general population.
[FN80]

2. Determining Sex in Civil Litiga-
tion

By comparison, in many civil cases,
even the decision to undergo genital sur-
gery has no effect on the status of trans-
gender litigants. [FN81] The outcome of
the Gardiner case on appeal to the Kan-
sas Supreme Court illustrates the typical
manner in which courts deny post-
operative transsexuals with genital sur-
gery legal recognition of their reassigned
sex. [FN82] The case involved a dispute
over the probate of the plaintiff's father's
will. [FN83] In 1998, Marshall G. Gar-
diner married J'Noel Gardiner, a male to
female transsexual. [FN84] When Mar-
shall died his son Joe, from whom Mar-
shall had been estranged, filed a petition
for letters of administration, claiming
that he was the sole heir to Marshall's
estate because J'Noel was born a man,
and therefore her marriage to his father
was void. [FN85]

The district court entered summary
judgment in Joe's favor on the issue of
the validity of the marriage, relying on
Littleton v. Prange to conclude that
J'Noel was male as a matter of law, be-
cause her chromosomes remained the
same even after the many surgeries and
other forms of treatment she had under-
gone. [FN86] Reversing and remanding
for further consideration on the issue of
J'Noel's sex, the court of appeals directed
the trial court to consider "factors in ad-
dition to chromosome makeup, includ-
ing: gonadal sex, internal morphologic
sex, external morphologic sex, hormonal
sex, phenotypic sex, assigned sex and
gender of rearing, and sexual identity."
[FN87] Further, the court of appeals
indicated that the trial court should con-
sider whether an individual was male or
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female at the time the marriage license
issued, not at the time of birth. [FN88]

The supreme court disagreed, on the
ground that the state legislature had in-
tended the words "opposite sex" in the
narrow and traditional sense when it
wrote the state's marriage statute. [FN89]
Without a clear indication from the leg-
islature that it intended to include trans-
sexuals, J'Noel could not be considered
the "opposite sex" of Marshall for the
purposes of the marriage statute. [FN90]
After refusing to recognize J'Noel as a
female, the Kansas Supreme Court went
on to say: We are not blind to the stress
and pain experienced by one who is born
a male but perceives oneself as a female.
We recognize that there are people who
do not fit neatly into the commonly rec-
ognized category of male or female, and
to many life becomes an ordeal. How-
ever, the validity of J'Noel's marriage to
Marshall is a question of public policy to
be addressed by the legislature and not by
this court. [FN91] The United States
Supreme Court declined to grant certio-
rari. [FN92]

C. Rape and Coercive Sex in Prison
"A million jockers, punks, and queens
demand an explanation, and their num-
bers continue to soar with every year."
[FN93]

1. How Prevalent Is Prison Rape?

Although prison rape between males
entered relatively recently into the gen-
eral public's awareness, [FN94] its
prevalence no longer comes as a surprise
to most Americans. [FN95] The phe-
nomenon has been recorded in popular
songs such as "Date Rape," by Sublime,
[FN96] and in movies, such as The
Shawshank Redemption. [FN97] Studies
vary as to the estimated frequency of
prison rapes. [FN98] In 1974, Carl Weiss
and David James Friar wrote that of the
forty-six million Americans who would
be arrested at some point in their lives,
ten million of them would be raped in
prison. [FN99] In 1992, the Federal
Bureau of Prisons estimated that between
nine and twenty percent of prisoners had
been sexually assaulted. [FN100] Two
studies, one in 1982 by Wayne S.
Wooden and Jay Parker, and another in
1996 by Cindy Struckman-Johnson, con-
cluded that the rate at which inmates are
forcibly penetrated is somewhere around

(Continued on page 7)
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twelve to fourteen percent of the total
male inmate population. [FN101] In ad-
dition, Struckman-Johnson's study ob-
served that twenty-two percent of male
inmates had been coerced or persuaded
into some form of sexual contact in
prison, close to the twenty-three percent
finding of Daniel Lockwood's 1986
study of a maximum security New York
state prison. [FN102] In contrast, a 1994
study by Christine Saum reported much
lower results. [FN103] Saum anony-
mously surveyed 101 inmates in a me-
dium security drug treatment program,
but only five participants reported having
ever been victimized, and none of them
admitted they had been raped in the year
prior to the study. [FN104]

The lack of consensus in the studies
has several explanations. [FN105] First,
the results often depend on how broadly
or narrowly rape is defined. [FN106]
Some studies, such as Struckman-
Johnson's, define "rape" broadly as any
unwanted sexual contact. [FN107] Oth-
ers, like Saum's, define it narrowly as
unwanted oral or anal sex. [FN108] Fur-
thermore, prison rape experts do not
agree on whether some sexual experi-
ences in prison might be considered con-
sensual. [FN109] Writers like Terry Ku-
pers challenge studies that do not take
into account the inherently coercive at-
mosphere in prison: [FN110] [T]hese
figures do not include the huge number
of men who "consent" to having sex with
a tougher con or consent to having sex
with many other prisoners only because
they are very afraid that, if they do not,
they will be repeatedly beaten and per-
haps killed. In my view, this kind of co-
erced sex also constitutes rape. [FN111]

Second, prison rape experts often
find official prison records of inmate
rape unreliable. [FN112] In 1968, after
investigating 156 cases of rape over a
two-year period, and interviewing over
3000 inmates and guards, Philadelphia
chief assistant district attorney Alan J.
Davis concluded that the reported rapes
were "the tip of the iceberg" and that the
actual number of rapes in this time pe-
riod was closer to 2000. [FN113] Of
those, only ninety-six were reported by
the victims; sixty-four had been written
up in prison records; forty of the offend-
ers had been disciplined; and twenty-six
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cases had been passed on to the police
for prosecution. [FN114]

Third, many inmates do not report
rape for fear of being labeled a "snitch,"
which would place their lives at risk.
[FN115] Finally, the outcome of the
study may depend on what kind of pris-
oner is examined. [FN116] Prison rape
tends to be more prevalent in state and
city institutions, which house greater
numbers of inmates convicted of crimes
of violence, than in federal institutions.
[FN117]

Combined with lack of reporting, the
relative absence of reliable studies on
prison rape frustrates efforts to make
prisons safer. [FN118] To further the
goal of preventing prison rape, Congress
enacted the Prison Rape Elimination Act
of 2003, [FN119] which calls for the
Bureau of Justice Statistics of the De-
partment of Justice to conduct a yearly
"review and analysis of the incidence
and effects of prison rape." [FN120]
Among other things, the Act directs that
the Bureau shall review and analyze
common characteristics of victims and
perpetrators of rape. [FN121] The Act
also creates a National Prison Rape
Commission to study the effects of
prison rape and make recommendations
to the Attorney General regarding na-
tional standards for prevention. [FN122]
States that fail to adopt the national stan-
dards will receive a five percent reduc-
tion in federal funding for programs cov-
ered by the Act. [FN123]

2. Masculinity and the Prison Hier-
archy

Prison rapes do not occur in a vac-
uum. [FN124] In order to understand the
phenomenon of rape between inmates,
one must place it in the context of the
prison hierarchy, the "ranking of prison-
ers by their fighting ability and manli-
ness." [FN125] Often referred to infor-
mally as the prison "code," [FN126] the
set of rules governing interaction be-
tween prisoners requires that men "act
tough, lift weights, and be willing to
fight to settle grudges," [FN127] or risk
being labeled weak and subjected to
beatings and rape. [FN128] At the top of
the hierarchy, dominant men [FN129]
subjugate weaker men through physical
violence or manipulation. [FN130] In
general, sexually dominant inmates con-
sider themselves heterosexual and view
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their role as different from the pas-
sive/receptive role forced upon their
victims. [FN131]

The bottom of the hierarchy is
"defined in terms of the feminine."
[FN132] At the lowest level are "punks,"”
usually heterosexual inmates who have
been forced into a sexually submissive
role, often by gang rape, but also by other
coercive tactics. [FN133] A "punk™ can
also be a homosexual or bisexual who
rejected the "queen” role described
below, but was forced into a sexually
submissive role ("turned out™) anyway.
[FN134] Young or inexperienced prison-
ers often find themselves preyed upon by
"wolves" offering loans, cigarettes, or
other luxuries, and later demanding sex-
ual repayment of the debts. [FN135]
Sexual harassment usually precedes vic-
timization, and can take the form of
statements that feminize the target, overt
sexual propositions, sexual extortion, or
physical overtures. [FN136] The number
of punks tends to increase with the secu-
rity level of the institution, although big
city jails and juvenile institutions are also
thought to house them in high numbers.
[FN137]

Another smaller class of inmates
termed "queens" consists mainly of
transgender and effeminate homosexual
inmates who are assigned female roles
and referred to as females generally.
[FN138] Queens and other submissive
inmates take on stereotypically feminine
tasks: doing laundry, cleaning the cell,
straightening the bunks, and making and
serving coffee. [FN139] Queens are for-
bidden to hold overt positions of power
and are often used for prostitution,
[FN140] with their earnings going to the
pimp responsible for their protection.
[FN141] Because they are often scape-
goated and viewed with contempt by
prison staff, queens are frequently given
the least desirable jobs, kept under sur-
veillance, and harassed by homophabic
guards. [FN142] In institutions that seg-
regate queens from other prisoners, they
are often denied privileges afforded the
general population, including "recreation
hall attendance, exercise and fresh air in
the yard, library visits, chapel attendance,
and hot food." [FN143] They nonetheless
enjoy a marginally higher status in the
hierarchy than punks, proba-

(Continued on page 8)
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bly because they are considered desir-
able sexual partners, [FN144] and be-
cause punks are condemned for lacking
the courage to defend themselves and
their masculinity. [FN145]

Nevertheless, the "benefits" of being
classed as a queen have little practical
significance. [FN146] Queens do not
have the power to say "yes" or "no" to
sex without the approval of the "pimp"
or "daddy" who is protecting them at the
time. [FN147] Anecdotal accounts tell
of queens or punks being sold to pay
debts: Well, naturally, I didn't like the
idea of being pimped off and all that
stuff. But O.K.; when the guy was
getting short, he sold me to somebody
for two hundred dollars. . . . Well, if he'd
a waited for a little bit longer, he'd a got
five hundred bucks cause the guy was
fixin to offer five hundred. [FN148]
Thus, because of the nature of the prison
hierarchy, an entering transgender
inmate can either choose to act
submissive or be beaten into submission,
and more often than not, sex is coercive
for them on some level. [FN149]
Despite this reality, all prisoners can be
disciplined for engaging in any sex that
they are not physically forced to
perform. [FN150] Further, prisons do
not often provide condoms, on the
rationale that prisoners are not supposed
to be engaging in sex at all. [FN151]

3. The Consequences of AIDS
"Rapes occur at night, no condoms used.
Sometimes | can prevent rape by telling
the person that | have HIV and that it
could be passed on to them." [FN152]

Although the effect of the AIDS cri-
sis on the prison population has yet to be
fully documented, [FN153] HIV and
AIDS are prevalent among those incar-
cerated. [FN154] In 1993, Stephen
Donaldson observed of federal prisons
that "homophobia has risen . . . the status
of queens has fallen; virgin heterosexuals
are more highly prized; fewer jockers are
hooking up; and much of the sexual
behavior has become more covert."
[FN155] While prostitution also de-
creased, Donaldson predicted that rape
would increase under such circum-
stances. [FN156] Although most inmates
become infected outside of prison,
[FN157] a transgender inmate has in-
creased risk of exposure while incarcer
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ated, because of the high risk of rape,
coerced sex, and coerced prostitution.
[FN158]

Footnotes
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[FN3].  Seeid.
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(discussing claims for civil rights
violations).

[FN11]. See infraPart1l.D.2.
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the Prison Code, in Prison Masculinities
111, 115 (Don Sabo et al. eds., 2001)
("Of course, the hierarchy does not begin
or end with prisoners. The security offi-
cers wield power over the prisoners; the
warden dominates the security officers;
and at the other end of the hierarchy,
more than a few prisoners have been
known to rape women or beat them and
their children."); Stephen Donaldson, A
Million Jockers, Punks, and Queens, in
Prison Masculinities, 118, 119 (Don
Sabo et al. eds., 2001) ("[Transvestites]
are highly desirable as sexual partners
because of their willingness to adopt
‘feminine’ traits, and they are highly visi-
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ble, but the queens remain submissive to
the 'Men' and, in accordance with the
prevalent sexism, may not hold positions
of power in the prisoner social struc-
ture.").

[FN77]. See Rosenblum, supra note 8, at
534. New York had seventy prisoners on
hormone treatments in its state prisons
and seventeen in its city prisons at the
time Rosenblum wrote his article. See id.
at 517.

[FN78]. Seeid. at 529.

[FN79]. See Transsexual Prisoners, su-
pra note 70; Rosenblum, supra note 8, at
530.

[FN80]. See Rosenblum, supra note 8, at
530.

[FN81]. See Littleton v. Prange, 9
S.W.3d 223, 230-31 (Tex. App. 1999);
In re Estate of Gardiner, 42 P.3d 120,
136-37 (Kan. 2002) (reversing on the
issue of whether the trial court must de-
termine the transsexual litigant's gender
status by a multi-factor test, and holding
that absent a clear indication from the
legislature to change the public policy of
Kansas to include transsexuals within
the definition of "opposite sex," a
transsexual person will be considered
his or her original sex for the purposes
of the state marriage statute) [hereinafter
Gardiner I1].

[FN82]. See Gardiner I, 42 P.3d at 136-
3r.
[FN83].
[FN84].
[FN85].
[FN86]. See id. at 124.

[FN87]. See In re Estate of Gardiner, 22
P.3d 1086, 1110 (Kan. Ct. App. 2001).
[FN88]. Seeid.

[FN89]. See Gardiner Il, 42 P.3d at 136-
37 (citing Ulane v. E. Airlines, Inc., 742
F.2d 1081 (7th Cir. 1984)).

[FN9O0]. See id. at 136-37.

[FN91]. Id. at 137.

[FN92]. See Gardiner v. Gardiner, 123
S. Ct. 113, 113 (2002). Subsequent cases
involving the legality of transgender
marriages include Kantaras v. Kantaras,
No. 98-5375CA, (Fla. Cir. Ct. Feb. 21,
2003), http://
www.courttv.com/archive/trials/kantaras
/docs/opinion.pdf (holding that the mar-
riage of a transsexual man, Michael Kan-
taras was a legal marriage), and In re
Marriage of Simmons, in which an Illi-

(Continued on page 11)

See id. at 121.
See id. at 123.
See id.
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nois trial court held that Sterling Sim-
mons, a transgender husband and father,
was not legally male and therefore not
legally married or a father. National
Center for Lesbian Rights, In re Mar-
riage of Simmons, at
http://www.nclrights.org/cases/simmons.
htm (case summary). Both cases have
been appealed.

[FN93]. See Donaldson, supra note

76, at 126.

[FN94]. See Cheryl Bell et al., Rape and
Sexual Misconduct in the Prison System:
Analyzing America's Most "Open" Se-
cret, 18 Yale L. & Pol'y Rev. 195, 197
(1999).

[FN95]. See Daniel Brook, The Problem
of Prison Rape, Legal Aff., Mar.-Apr.
2004, at 29 (noting that jokes about
prison rape have become more common
in popular culture).

[FN96]. Sublime, Date Rape, on 40 Oz.
to Freedom (Gasoline Alley/MCA Re-
cords, 1992). One night in jail it was
getting late.He was butt-raped by a large
inmateAnd he screamed,But the guards
paid no attention to his cries. Id. "Date
Rape" became the most requested song
ever at KROQ, a modern rock radio sta-
tion in L.A. Zack Stenz, Sublime Time:
Band's Success Far from Ridiculous, The
Sonoma Independent, May 16-22, 1996,
http://
www.metroactive.com/papers/sonoma/0
5.16.96/music-9620.html.

[FN97]. The Shawshank Redemption
(Castle Rock Entertainment/Time War-
ner, Inc. 1994). Hundreds of web pages
around the world are devoted to this
film. Stephen Schurr, Shawshank's Re-
demption: How a Movie Found an After-
life, Wall St. J., Apr. 30, 1999, at B1,
B4, http://www.vzavenue.net/~ speed-
tech/index2.html (on file with the Santa
Clara Law Review).

[FN98]. Bell et al., supra note 94, at 198.
[FN99]. Carl Weiss & David James
Friar, Terror in the Prisons: Homosexual
Rape and Why Society Condones It 61
(1974). Though the term "homosexual
rape" has often been used in reference to
male prison rape, e.g., Farmer v. Bren-
nan, 511 U.S. 825, 852 (1994)
(Blackmun, J., concurring), the idea that
"predatory homosexuals" lurk in prisons
is a myth. Brook, supra note 95, at 28;
Donaldson, supra note 76, at 125 ("For
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the majority of prisoners, penetrative sex
with a punk or queen remains a psycho-
logically heterosexual and, in the cir-
cumstances of confinement, normal
act....").

[FN100]. Kupers, supra note 76, at 111.
[FN101]. Bell et al., supra note 94, at
198. Furthermore, Struckman-Johnson
found that prison guards were responsi-
ble for approximately one-fifth, or eight-
een percent, of all sexual victimizations.
Id. at 198 n.15. Struckman-Johnson per-
formed another study in 2000, which
revealed rates of sexual aggression of
twenty and twenty-one percent in seven
midwestern prisons. James Robertson, A
Clean Heart and an Empty Head: The
Supreme Court and Sexual Terrorism in
Prison, 81 N.C. L. Rev. 433, 442 n.47
(2003).

[FN102]. Bell et al., supra note 94, at
198.

[FN103]. Id.

[FN104]. Id. at 198-99.

[FN105]. See id. at 199.

[FN106]. See id.

[FN107]. 1d.

[FN108]. Bell et al., supra note 94, at
199.

[FN109]. See id.

[FN110]. Kupers, supra note 76, at 111.
[FN111]. Id. In addition, Kupers ac-
knowledges that consensual sex some-
times occurs in prison, distinguishing it
from coercive sex or rape. Id. at 115.
[FN112]. See Bell et al., supra note 94,
at 199.

[FN113]. Susan Brownmiller, Against
Our Will: Men, Women and Rape 264-
65 (1975).

[FN114]. Id. at 265.

[FN115]. E.g., Kupers, supra note 76, at
112. "According to the code, snitching
is the worst offense,... punishable by re-
peated beatings, rapes, or even death."
Id.

[FN116]. See Bell, et. al., supra note 94,
at 199 (noting that Saum questioned in-
mates who were in a drug treatment pro-
gram in a medium security setting, and
admitted that the prison conditions may
have affected the prevalence of rape);
Human Rights Watch, No Escape: Male
Rape in U.S. Prisons 138 (2001) (noting
significant differences in victimization
rates among prison systems).

[FN117]. Brownmiller, supra note 113,
at 260.
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[FN118]. See Human Rights Watch,
supra note 116, at 144-45 (noting that
prison authorities' failure to collect data
can indicate that they do not take the
issue of prison rape seriously); infra Part
11.D.3 (noting that underreporting creates
opportunities for prison authorities to
argue they did not know of the risk of
rape).

[FN119]. Prison Rape Elimination Act
of 2003, Pub. L. No. 108-79, 117 Stat. §
§ 972-87 (2003).

[FN120]. 42 U.S.C. § 15603(a) (2003).
[FN121]. Id. § (a)(L)(A).

[FN122]. 42 U.S.C. § 15606(a), (e). The
Commission's power to make recom-
mendations is limited by subsection
(e)(3), which states: "The Commission
shall not propose a recommended stan-
dard that would impose substantial addi-
tional costs compared to the costs pres-
ently expended by Federal, State, and
local prison authorities." 1d. § €)(3).
[FN123]. 42 U.S.C. § 15607(b)
[FN124]. See Kupers, supra note 76, at
113.

[FN125]. Id.

[FN126]. Id. at 113-14.

[FN127]. Id. at 114.

[FN128]. See id.

[FN129]. Colloquial terms for dominant
prisoners include "wolves," "daddies,"”
"jockers," and "pimps." Inez Cardozo-
Freeman, The Joint: Language and Cul-
ture in a Maximum Security Prison, 370-
94 (1984) (using the terms "wolf,"
"daddy," and "pimp"); Donaldson, supra
note 76, at 118 (explaining the term
"jocker"). This comment uses these
terms because they appear frequently in
anecdotal reports of prison rape. The
reader should nonetheless be aware that
colloquial expressions change rapidly
and vary from region to region.
[FN130]. See Kupers, supra note 76, at
115.

[FN131]. See Donaldson, supra note 76,
at 125.

[FN132]. Kupers, supra note 76, at 115.
[FN133]. Donaldson, supra note 76, at
1109.

[FN134]. Id. at 119; Cardozo-Freeman,
supra note 129, at 370-71 (using the
phrase "turned out" in context).
[FN135]. Brownmiller, supra note 113,
at 266-67 (quoting Alan J. Davis, Sexual
Assaults in the Philadelphia Prison Sys-

(Continued on page 12)
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tem, in The Sexual Scene 107-24
(Gagnon & Simon eds., 1970)).
[FN136]. James E. Robertson, Cruel and
Unusual Punishment in United States
Prisons: Sexual Harassment Among
Male Inmates, 36 Am. Crim. L. Rev. 1,
9-15 (1999).

[FN137]. Donaldson, supra note 76, at
119-20.

[FN2138]. Id. at 119.

[FN139]. See id. at 120; Brook, supra
note 95, at 28.

[FN140]. Donaldson, supra note 76 at
119; Human Rights Watch, supra note
116, at 179-80 (2001) (anecdotal account
of prostitution).

[FN141]. See Cardozo-Freeman, supra
note 129, at 385. [FN142]. Donaldson,
supra note 76, at 119; see also Cardozo-
Freeman, supra note 129, at 386 ("Some
heterosexuals despise the homosexuals,
but in general, the prison population is
more tolerant of true queens than the
prison guards.™).

[FN143]. Donaldson, supra note 76, at
119.

[FN144]. See id.

[FN145]. See Cardozo-Freeman, supra
note 129, at 371. Ironically, homosexual
male and transgender inmates are ac-
corded (only slightly) higher status be-
cause they act in conformity with the
stereotypical feminine role, but hetero-
sexual "punks" are given lower status
because they could not or would not
fight to preserve their masculinity. See
id.

[FN146]. See Donaldson, supra note 76,
at 119 (describing the negative aspects
of being classed as a "queen™).

[FN147]. See Cardozo-Freeman, supra
note 129, at 386. "Pimping is a safe busi-
ness in prison. The girls are respected
that work for a pimp and behave them-
selves; they're not sluts. If they do screw
around, they get their butts kicked. They
flirt but just to get business.” Id.
[FN148]. See id. at 390 (quoting Sandy,
a transvestite prisoner); see also The
Story of a Black Punk, in Prison Mascu-
linities 127, 129 (Don Sabo et al. eds.,
2001) (describing a punk's experience
being sold). | got raped a few more times
until a Black Brother offered to be my
man, which I accepted right away to
avoid getting killed. He wasn't too bad
but he got into heavy debt and 'sold' me
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to this other Black dude for swag to get
him off the hot seat. Id. There is at least
one documented example of organized
resistance to the practice of buying and
selling queens. See Daniel Burton-Rose,
The Anti-exploits of Men Against Sex-
ism, 1977-78, 224, in Prison Masculin-
ities (Don Sabo et al. eds., 2001). In the
mid-1970s, prisoners Ed Mead and
Danny Atteberry founded Men Against
Sexism (MAS), an organization of gay
and bisexual prisoners dedicated to dis-
rupting the system of sexual
exploitation at the maximum-security
penitentiary in Walla Walla,
Washington. Id. at 224-25. They created
the concept of "safe cells,” purchased
from other prisoners as they transferred
out. Id. at 226. MAS members would
intercept likely targets for prison rape as
they stepped off the bus, explain the
situation, and offer them a safe cell. 1d.
The organization also prevented other
prisoners from claiming effeminate gay
men as their property. Id. at 228. MAS
was unofficially disbanded when its
leaders were transferred to other state
and federal institutions, following a
foiled escape attempt. Id. at 228-29.
[FN149]. See Cardozo-Freeman supra
note 129, at 390. A transgender prisoner
explains how she viewed the situation
when she first arrived: "I knew ahead of
time that | was goin to come here, that |
wasn't goin to have no alternative but to
be what I really was. | came here wearin
tight pants cause | knew | was goin to
have to give it up to somebody." Id.
[FN150]. See Donaldson, supra note 76,
at 123 (noting that disciplinary codes in
United States confinement institutions
outlaw all sexual activity).

[FN151]. See Richard D. Vetstein, Rape
and AIDS in Prison: On a Collision
Course to a New Death Penalty, 30 Suf-
folk U. L. Rev. 863, 877 (1997); see also
Donaldson, supra note 76, at 123 (noting
that prison administrators refuse to allow

condoms because to do so would be con- |;

doning homosexuality, "something they
apparently consider worse than the death
of prisoners™).

[FN152]. Male-to-Female Transsexuals
and Transgendered People in Prisons:
HIV/AIDS lIssues and Strategies, 4 Ca-
nadian HIV/AIDS Pol. & L. Newsl.,
Spring 1999, available at http://
www.aidslaw.ca/Maincontent/otherdocs/
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Newsletter/spring99/prisons.htm#2
(quoting an anonymous transsexual and
transgender prisoner).

[FN153]. See Donaldson, supra note
76, at 123.

[FN154]. See Vetstein, supra note 151,
at 874-76. Although a comprehensive
analysis of HIV and rape in the prison
system is beyond the scope of this
paper, Vetstein's article discusses rape
and HIV in the context of recent Eighth
Amendment decisions. See id.
[FN155]. Donaldson, supra note 76, at
123.

[FN156]. See id. In transsexual inmate
Dee Farmer's case, discussed infra Part
11.D.2, the possibility that Farmer might
have been HIV positive apparently did
not deter her attacker, and in fact, she
was HIV positive when the other inmate
beat and raped her. See United States v.
Farmer, No. 95- 7414, 1997 U.S. App.
LEXIS 9699, at 1-2 (4th Cir. 1997)
(regarding Farmer's AIDS status at the
time of her sentencing); Farmer v. Bren-
nan, 511 U.S. 825, 830 (1994)
(regarding Farmer's allegations of rape).
[FN157]. See Vetstein, supra note 151,
at 876.

[FN158]. See discussion supra Part
11.C.2 (discussing the risks facing trans-
gender prisoners).
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This edition marks the fourth anni-
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success, and please keep sending us your
stories and your art work.
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