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*500 A transgendered woman, [FN1] 
who has undergone extensive hormonal 
therapy and cosmetic surgery, is convicted 
and imprisoned.  Because *501 she still has 
a penis, albeit a nonfunctioning one, prison 
officials categorize her as a male, and place 
her in a men's prison. "You were born a boy, 
and you're going to stay a boy," the prison 
doctor says, [FN2] rejecting continuation of 
her long-term estrogen treatment. Her body 
begins to regain the masculinity she had 
largely escaped. Bruised by the changes, 
[FN3] her body no longer feels like her 
own, but one imposed on her by the crimi-
nal justice system. Her femininity stands out 
among the male prisoners who repeatedly 
rape and beat her.  Trapped, [FN4] not only 
in her body, but in a prison that refuses to 
recognize and respect her gender [FN5] 
identity, she castrates herself with glass and 
used razors. [FN6] The prison hospital's 
hands forced, it finishes the job. Then, to 
compensate for the lost masculinity, the 
doctor orders testosterone replacement treat-
ments.  After this fails to restore her mascu-
linity, the prison doctors return her to the 
estrogen treatments that preceded her incar-
ceration.  *502 Shockingly, several trans-
gendered women have experienced similar 
ordeals. [FN7] This Article will examine 
this human rights tragedy and explore its 
vital relevance. [FN8] Many transgendered 
prisoners have HIV, are people of color, are 
lesbian, gay, or bisexual, and/or are incar-
cerated for property crimes or prostitution 
related to their quest for transformation. 
Their condition demonstrates flaws both 
multiple and fundamental in the hierarchiza-

tion of gender, sexual orientation, race, 
class, and deviance. Transgendered prison-
ers' position both behind bars and at soci-
ety's bottom rung crystallize such problems 
into an array of intermingled and over-
whelming legal dilemmas. 

This Article first summarizes gender, 
transgendered identity, and legal issues fac-
ing transgendered people to contextualize 
the lives of transgendered prisoners. Parts II 
and III explore respectively the placement 
and treatment issues that complicate the 
incarceration of the transgendered. Correc-
tions authorities, through indifference or 
incompetence, foster a shockingly inhumane 
daily existence for transgendered prisoners. 
In Part V, I examine the plight of transgen-
dered prisoners through the metaphor of the 
miners' canary. [FN9] Transgendered *503 
prisoners signal the grave dangers facing all 
of us in a wide array of social structures, 
elucidating the apparently intractable prob-
lems of gender. [FN10] This Article simul-
taneously explores a human rights tragedy 
and proposes practical solutions while tak-
ing a critical perspective on the issues 
raised. 

 

I. Gender, Transsexuality and Transgen-
derism 

 

  Transgendered identities challenge and 
provide new direction for inquiry on gender, 
both advancing and interrogating the femi-
nist critique of the construction of gender. 
[FN11] The multiplicity of gender disproves 
the notion of the male/female binarism. The 
phenomenon of transsexuality has yielded to 
a transgender movement, made up of di-
verse transgendered identities. 

 

A. The Gender Spectrum 
 

  The rigid dichotomy of gender iden-
tity, what I call the gender binarism, is in-
consistent with fundamental biological and 
psychological realities. 

 

(Continued on page 2) 
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1. The Construction of Sex and the 
Reality of Gender 

 

Sex, defined as "either of two divi-
sions of organisms distinguished respec-
tively as male or female," [FN12] does 
not exist. Although most people accept 
that there are two sexes, "male" and 
"female," these categories actually con-
tain a myriad of genders, formed geneti-
cally, biologically and culturally. [FN13] 
"Each of the so-called criteria of sexed-
ness is itself a continuum-- including 
chromosomal variables, *504 genital and 
gonadal variations, reproductive capaci-
ties, [and] endocrinological propor-
tions." [FN14] Scientists generally agree 
that there are seven gender traits that con-
stitute one's gender identity: 1) Chromo-
somes; 2) Gonads; 3) Hormones; 4) Inter-
nal reproductive organs; 5) External geni-
talia; 6) Secondary sexual characteristics; 
and 7) Self identity. [FN15] These seven 
variables classify the distinct elements of 
gender identity. [FN16] 

The ubiquity of the categories "male" 
and "female" cannot prove its veracity as 
the irreducible essence of gender. Such 
categories truncate the diversity of gender 
identity. [FN17] The psychological com-
ponent of "self identity" renders the sim-
ple male/female dichotomy useless. From 
the football jock and the trucker to the 
fey hairdresser and the cyber geek, from 
the tomboy to the cheerleader, this pot-
pourri of gender identity leaves the cate-
gories "male" and "female" wanting. 
Given such diversity, some would go so 
far as to argue that there are as many gen-
ders as there are people. [FN18] 

 

*505 2. The Gender Binarism 
 

The discrete categories of 'male' and 
'female' did not always control sexual 
identity.  

 Biological theories of sexuality, ju-
ridical conceptions of the individual, 
forms of administrative control in modern 
nations, led little by little to rejecting the 
idea of a mixture of the two sexes in a 
single body, and consequently to limiting 
the free choice of indeterminate individu-
als. Henceforth, everybody was to have 
one and only one sex. Everybody was to 
have his or her primary, profound, deter-
mined and determining sexual identity; as 
for the elements of the other sex that 
might appear, they could only be acciden-
tal, superficial, or even quite simply illu-
sory. [FN19] Presuming a natural and 

biological foundation of sexual differ-
ence, the law obsessively assigns gender 
identity according to the gender binarism. 
[FN20] Legal procedures around inter-
personal relationships require the catego-
rization of one's gender, sometimes quite 
explicitly called a "sexual declaratory 
judgment hearing." [FN21] For 
"inheritance, legitimacy, paternity, suc-
cession to title, and eligibility for certain 
professions to be determined, modern 
Anglo-Saxon legal systems require that 
newborns be registered as either male or 
female." [FN22] Legal and societal proc-
esses assign a gender to individuals in a 
coercive fashion that rewards conformity 
to the norm and punishes nonconformity. 
[FN23] 

The gender binarism so tightly re-
quires the attribution of gender that the 
power of medicine is employed to trans-
form intersex bodies into categorizable 
ones: as a matter of course, babies born 
with an "aberrant" mix of gender traits 
are quickly "repaired" to, at least physi-
cally, comply with the "M" or the "F" 
box on a birth certificate. [FN24]  *506 
This same medical power has also been 
summoned to physically transform a per-
son from one "sex" to the "other" when 
that person's psychological gender iden-
tity diverges from the physical. [FN25] 
Transgendered people break the confines 
of the gender binarism to give voice to 
the real breadth of gender identity. 

 

B. Transsexuality and Transgenderism 
 

Courts have defined 'transsexualism' 
as "a gender identity disorder," the suffer-
ers of which believe that they are "cruelly 
imprisoned within a body incompatible 
with their real gender identity." [FN26] 
For transgendered prisoners, such 
"double imprisonment" requires that they 
resort to medical arguments that reflect 
the established view of transgenderism as 
a medical phenomenon. [FN27] Such 
medical arguments have proven persua-
sive. [FN28] Doctors, psychiatrists, and 
researchers have taken an active role in 
studying and advancing gender transfor-
mative processes. [FN29] The "illness" 
has been labeled gender dysphoria, 
[FN30] the medical condition of psycho-
logical dissonance with one's physiologi-
cal gender. For example, Dee Farmer, 
plaintiff in Farmer v. Brennan, [FN31] 
*507 was described by Justice Souter as 
"a transsexual, one who has '[a] rare psy-
chiatric disorder [gender dysphoria] in 

which a person feels persistently uncom-
fortable about his or her anatomical sex,' 
and who typically seeks medical treat-
ment, including hormonal therapy and 
surgery, to bring about a permanent sex 
change." [FN32] This relatively facile 
description of transsexuality retains wide 
currency despite the complexity of trans-
genderism. 

The predominant understanding in the 
transgendered community is that trans-
gendered identity is not a principally 
medical condition, although physical and 
psychological treatments and therapies 
can aid a transgendered person to arrive 
at a healthy gender identity. [FN33] 
Rather than finding a "cure" for gender 
dysphoria, a healthy gender identity in-
volves resolving the relationship among 
the various factors constituting gender, 
not "fixing" the physical or the psycho-
logical to meet the other. The use of the 
word 'transgender' in place of 
'transsexual' reflects this shift away from 
the historical primacy of medical treat-
ment, [FN34] toward a growing aware-
ness of the psychological element of gen-
der identity. 

Initially, the word 'transgender' was 
used to describe people who were neither 
crossdressers nor transsexuals--people 
whose gender transformation was more 
than a change of clothes but not quite a 
change of sex. [FN35] 'Transgender' grew 
into a useful umbrella term, including and 
not subordinating the proliferation of 
transgendered people who avoid medical 
treatment. 'Transsexual' [FN36] refers to 
'sex' rather than 'gender,' a biological 
emphasis that excludes psychological 
gender identity. [FN37] 'Transgendered' 
recognizes the extrabiological nature of 
gender. [FN38] 

The shift to 'transgender' rather than 
'transsexual' reflects some hostility to-
ward the medicalization of cross-gender 
identity. As one commentator argues "[b]
y buying into the medical model's treat-
ment *508 for transsexualism, transsexu-
als become dependent on medical care-
takers throughout their lives for hor-
mones and surgical repairs to the surgery 
that is offered as a panacea for their suf-
fering." [FN39] Others inquire more 
deeply into the meaning of gender itself, 
questioning whether surgery is necessary 
to live life as the 'other' sex. [FN40] 

Although some post-operative trans-
sexuals resent those who do not undergo 

(Continued from page 1) 
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surgery, [FN41] more transgendered peo-
ple are recognizing the right of individu-
als to define their own gender, regardless 
of the role of medical treatment. Activists 
such as Leslie Feinberg and Kate Born-
stein argue for a transgender movement 
without regard to individual choices 
about medical treatment. As Kate Born-
stein, transgendered writer and per-
former, states: "One answer to the ques-
tion 'Who is a transsexual?' might well be 
'Anyone who admits it.' A more political 
answer might be, 'Anyone whose per-
formance of gender calls into question 
the construct of gender itself." ' [FN42] 

 

C. Categorizing Transgendered People 
 

Transgendered people include all 
those whose gender identity departs from 
the sex determined at birth. [FN43] It 
includes those who choose to alter their 
sex, either temporarily or permanently, 
through cosmetic medical means. A 
'transgendered person' is both a man who 
occasionally wears women's clothes as 
well as a woman who, through medical 
and surgical techniques, acquires male 
features. Such a broad term includes a 
myriad of subcategories. No category can 
perfectly define its members, yet this 
section attempts an approximate categori-
zation of transgendered people at differ-
ent degrees of transformation. 

 

*509 1. The "Post-operative" Trans-
gendered 

 

Post-operative transgendered people 
undergo a lengthy process to convert 
from their initial sex to the "other sex." 
First, candidates for "sex reassign-
ment" [FN44] undergo regular psychiat-
ric counseling to determine if their gen-
der dysphoria would be genuinely re-
duced by sex reassignment surgery 
(SRS). [FN45] The candidate then must 
live dressed as her desired gender for one 
to two years in order to test the appropri-
ateness of SRS. [FN46] During that pe-
riod, many transgendered women begin 
hormonal treatments and cosmetic sur-
gery such as breast augmentation, facial 
cosmetic surgery, and other procedures 
such as electrolysis. The amalgam of 
these procedures generally refers to a 
fully transformed, "post-operative" trans-
gendered person. There are several forms 
of SRS for men, the most common of 
which, vaginoplasty, involves gutting and 
inverting the penis to create a vagina. 
[FN47] Scrotal tissue is used to fashion a 

clitoris to complete this relatively short 
and often successful operation. 

Transgendered males, who may com-
prise half of all transsexuals, [FN48] re-
quire phalloplasty, the surgical creation 
of a penis by clitoral enlargement or roll-
ing skin from another part of the body 
and attaching it to the body "like a suit-
case handle." [FN49] The latter proce-
dure has a more attractive result but a far 
lower success rate. Both procedures are 
far more expensive than vaginoplasty, 
and thus many more *510 transgendered 
males than transgendered females remain 
pre-operative or non-operative. [FN50] 

 

2. Transgendered People in Transfor-
mation 

 

Transgendered people in transforma-
tion includes two groups of transgendered 
people: those who are moving toward 
SRS and those who are moving toward or 
are at a level of transformation achieved 
through medical intervention without 
SRS. The often-used term "pre-operative" 
includes transgendered people who have 
begun the pre-operative transformation, 
engaging in exclusive crossdressing, hor-
monal therapy, and cosmetic and other 
surgery. Many pre-operative transgen-
dered people have undergone several 
operations except the genital transforma-
tive one, making the term "pre-operative" 
a not very accurate one. 

Estrogen significantly feminizes men, 
softening facial and body features, reduc-
ing body and facial hair growth, and 
shrinking and disabling the penis. [FN51] 
Testosterone treatment for transgendered 
men, which leads to shrinkage of breasts, 
increased bodily and facial hair growth, 
and clitoral enlargement, has not been 
deemed to be as medically safe as estro-
gen. [FN52] Breast implantation and re-
moval can also achieve significant trans-
formative effects. Procedures such as 
electrolysis speed the transformation. Ms. 
Farmer, the plaintiff in Farmer v. Bren-
nan, for example, is a pre-operative trans-
sexual because she had *511 silicone 
breast implants, regular hormonal treat-
ments, but an unsuccessful testicle-
removal operation. [FN53] 

In addition to pre-operative transgen-
dered people, transgendered people in 
transformation also include men and 
women who have undergone hormonal 
treatments and/or cosmetic surgery to 
modify their bodies but do not plan to 
undergo SRS. [FN54] Many transgen-

dered males achieve a high degree of 
transformation without attempting SRS, 
recognizing the limits of current phal-
loplastic techniques. Mastectomies and 
hysterectomies, for instance, erase some 
notable elements of a female body. 
[FN55] 

 

3. Untreated Transgendered People 
 

Untreated transgendered people do 
not undergo genital surgery or any other 
medical procedure to further their gender 
transformation. This group includes peo-
ple who crossdress either exclusively or 
infrequently. Transvestites, crossdressers, 
and drag kings and queens regularly or 
irregularly present themselves as another 
gender. Others deconstruct gender lines 
through their clothing and self-
presentation. [FN56] Their largely imper-
manent transgendered identity may not 
require medical accommodation by the 
prison system. 

 

4. Lesbian and Gay Transgendered 
People 

 

Some transgendered activists estimate 
that over forty percent of transgendered 
people are lesbian, gay, or bisexual, a 
percentage four times higher than that 
commonly assumed to exist in the 
broader population. [FN57] Often, the 
discrimination faced by transgendered 
*512 people evokes homophobia. [FN58] 
One might presume then that for many 
the subversion of traditional gender iden-
tities occurs alongside any veering from 
compulsory heterosexuality. [FN59] Al-
though no necessary connection exists 
between transgendered and gay identities, 
the separation of such phenomena for 
legal purposes cannot erase the reality 
that many transgendered people are les-
bian, gay, or bisexual. [FN60] The inter-
section of these identities forces transgen-
dered people to confront homophobia, 
often without the support of lesbian and 
gay communities that sometimes exclude 
transgendered perspectives from their 
agenda. [FN61] 

All transgendered people, from the 
fully transformed to those who dabble in 
crossdressing, confront a wide range of 
legal and social difficulties. The next 
section addresses these legal issues and 
argues for a right to gender identity as a 
solution not only for transgendered peo-
ple in the free world, but for those in 
prison. 

 

(Continued from page 2) 
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5. A Note Concerning Transgendered 
Men 

 

Although transgendered men com-
prise about half of the transgender popu-
lation, case law generally addresses the 
concerns of transgendered women. There 
is a concomitant skewing of scholarship 
toward this group. [FN62] Reasons for 
the lack of emphasis on transgendered 
men include the fact that most gender 
clinics were directed at transgendered 
women rather than men; that phalloplasty 
is a relatively recent and expensive pro-
cedure compared with vaginoplasty; and 
perhaps *513 most importantly, that there 
is male bias in the perspectives of re-
searchers. Also, social pressures prevent 
women from self expression of gender 
and sexual identity. [FN63] The result is 
that many transgendered men choose to 
retain their female genitalia permanently. 
The gender binarism creates castes of 
transgendered people, in which the 'post-
operative' reap the approbation of the 
legal categorization of their acquired gen-
der, including the right to marry someone 
of their former gender. [FN64] Because 
of the relative difficulty of female-to-
male surgery, transgendered men find 
themselves without the perks of full 
transformation. 

 

D. The Shape of Transphobia 
 

  Legal problems facing transgendered 
people in the free world help contextual-
ize the situation of transgendered prison-
ers. Legal authorities generally presume 
the existence of only two sexes, creating 
a wide range of legal problems, such as 
"identity" problems (arising from the 
contrast of the previous and present gen-
der in official documents), "category" 
problems, such as public bathroom use, 
and problems of discrimination. 

 

1. "Identity" Issues 
 

"A person's sex becomes fixed by 
operation of a court order, not by virtue 
of an ambiguous natural order." [FN65] 
Even in the free world, various legal 
complexities accompany the transgen-
dered in their re-negotiation of their pub-
lic identity during and after their transfor-
mations. "Identity" problems arise in 
nearly every area of daily life. The dis-
crepancy between one's official identity, 
which appears on a license or social secu-
rity card, and one's present identity may 
only be rectified through application to 

the appropriate authorities. [FN66] The 
official *514 sanctioning of gender iden-
tity poses a burden on transgendered peo-
ple. One post-operative transgendered 
woman moved from Minnesota to Idaho 
with her new husband. She had licenses 
for her gun and for driving, which were 
issued prior to her transformation. The 
local police learned of her transgendered 
identity and, early one morning, arrested 
her for illegal possession of a weapon and 
for fraudulent marriage. [FN67] This 
woman was able to demonstrate her 
rights only by means of an examination 
of her genitalia. Essentially, the law 
criminalized transgendered identity for 
violating its dualistic conception of gen-
der. [FN68] Such problems arise inces-
santly for a pre-operative or non- opera-
tive transgendered person, exposing them 
to permanent victimization by the law's 
gender binarism that forces people into 
either the category "male" or "female." 

 

2. "Category" Problems 
 

Category problems are those that arise 
when a transgendered person enters into a 
space defined for "males" or "females." 
Many transgendered people, especially 
those in transition, try to avoid such 
situations. For example, they might avoid 
showering at the gym or avoid using pub-
lic bathrooms. [FN69] Those with fixed 
gender identities often object to having a 
transgendered person use the bathroom of 
their sex. A pre-operative transgendered 
female would likely feel more comfort-
able in a women's bathroom, where she 
may reapply her makeup and retain pri-
vacy by using stalls. However, many 
women object to, and indeed the law for-
bids, having a human with a penis in their 
bathroom. [FN70] Thus pre-operative 
transgendered females are often *515 
forced to use men's rooms, exposing them 
to potential humiliation. In one example, 
an older crossdresser, Debra, went to the 
men's room although she was dressed as a 
woman. [FN71] Emerging from a stall, 
she was blocked and threatened with rape 
by a drunk man. Debra escaped, but her 
ordeal indicates how such places, from 
bathrooms to bars to prisons, are fertile 
for the abuse of transgendered people. 

 

3. Discrimination Issues 
 

Discrimination based on transgen-
dered identity is commonplace; police 
officers, doctors, landlords, and public 
officials treat transgendered people with 
bigotry and hatred. Transgendered people 

face employment discrimination, against 
which they have no legal recourse. 
[FN72] Transgendered people may be 
fired for dressing as their target gender 
during their transformation. [FN73] Even 
sex-reassignment surgery for hermaphro-
dites may be an appropriate basis for dis-
crimination. [FN74] 

Doctors sometimes abuse or take ad-
vantage of transgendered people who 
depend on them for their transformation. 
[FN75] Insurance rarely covers medical 
expenses associated with transgenderism. 
[FN76] Finally, family law decisions 
often deny transgendered people the right 
*516 to custody or even to see their chil-
dren. [FN77] The European Community 
is a rare exception to this general rule, 
specifically banning employment dis-
crimination against transgendered people. 
[FN78] Few jurisdictions protect trans-
gendered people under state and local 
anti-sex discrimination laws. [FN79] In 
sum, transgendered people face a wide 
range of arbitrary treatment in all aspects 
of their lives. 

 

II. Doubly Imprisoned: Transgendered 
Prisoner Placement 

 

  "We're trying to not treat him differ-
ently than anyone else."--Corrections 
officer about transgendered woman in-
mate. [FN80] 

 

A. The Cruel, the Unusual, and the 
Transgendered--Prison Law and Life 

 

All the above issues confront trans-
gendered people before incarceration. 
Once imprisoned, transgendered people 
find fighting for their gender identity a 
monumental task, as they confront the 
gender segregation, transphobia, and lim-
ited resources of the prison system. 

Transgendered prisoners' needs chal-
lenge even the most reform-minded insti-
tutions in their goal to provide humane 
treatment. A precise calculation of the 
transgendered prisoner population ap-
pears impossible, because limited statisti-
cal studies prevent any accurate popula-
tion-based estimates. The problem is ex-
acerbated by the likelihood of concen-
trated transgender populations in certain 
cities and *517 areas of the country 
[FN81] and the fluidity of transgendered 
identity. [FN82] For example, there are 
seventy prisoners on hormone treatments 
in New York State prisons and seventeen 
in the New York City prisons. [FN83] 

(Continued from page 3) 
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Based on these figures, a vague estimate 
that transgendered prisoners number in 
the low thousands might be the closest 
possible guess. 

The prison authority has the power to 
place transgendered prisoners either in a 
virtual torture chamber of incessant sex-
ual humiliation or in a more benign envi-
ronment. [FN84] Several placement op-
tions exist, each with its own advantages 
and disadvantages. After describing the 
legal standards governing prison condi-
tions and prison life generally, this sec-
tion explores those options. 

The legal foundation built by prison 
reform litigation has established that, 
although their rights are limited, "[p]rison 
inmates do not shed all fundamental pro-
tections of the Constitution at the prison 
gates." [FN85] Courts analyzing prison-
ers' rights must first assess what right 
may have been violated. Turner v. Safley 
[FN86] provided four factors to deter-
mine whether a prison regulation is rea-
sonable: 1) the existence of a *518 valid 
and rational connection between the regu-
lation and the legitimate interest purport-
edly advanced by it; 2) the existence of 
alternative means for the exercise of the 
allegedly violated right; 3) the negative 
consequences to penological interests by 
the accommodation of the right asserted; 
and 4) the existence of an alternative to 
the regulation that meets the prisoners' 
asserted right with minimal cost to penal 
interests. [FN87] 

Courts view the principal issues fac-
ing transgendered prisoners through the 
lens of Eighth Amendment protections. 
When medical and living conditions fall 
below an allowable standard, they may 
constitute cruel and unusual punishment. 
A valid Eighth Amendment claim by a 
transgendered prisoner must survive the 
test articulated in Turner. [FN88] 

The Farmer case redefined the stan-
dard of deliberate indifference required to 
establish an Eighth Amendment viola-
tion. [FN89] In Farmer, the Court de-
cided on a subjective proof standard for 
the prison official's recklessness, requir-
ing that the official know of and ignore 
an "excessive" risk to inmate health or 
safety. [FN90] Specific notice that the 
inmate-plaintiff may be in danger, or the 
identity of likely assailants, may not be 
required. [FN91] Awareness of wide-
spread inmate rape, for example, renders 
specific knowledge of who would attack 

whom irrelevant. [FN92] Thus, although 
the standard enunciated by the Supreme 
Court retreats from the more easily met 
objective test, the Farmer test does not 
require proof of criminal intent. [FN93] 

Misplacement or mistreatment of 
transgendered people based on an errone-
ous understanding of sexual identity is 
cruel and unusual *519 punishment. 
[FN94] However, Eighth Amendment 
analysis prevents only the most egregious 
violations of prisoners' rights regarding 
living conditions and medical treatment, 
among other situations. Although trans-
gendered prisoners' needs fall into these 
two areas, the greater issue of the right to 
gender self determination falls through 
the cracks of such analysis. 

Transgendered prisoners' needs con-
stitute one of many challenges facing 
correctional authorities who need to bal-
ance calls for humane treatment and Con-
stitutional requirements with staffing and 
budget limitations. The prison reform 
litigation movement achieved much in 
eliminating the worst abuses of prison 
life, [FN95] and in forcing the profes-
sionalization of corrections administra-
tion, [FN96] the provision of basic medi-
cal care, [FN97] and the elevation of gen-
eral living standards, [FN98] albeit to a 
minimal level. [FN99] Old problems, 
such as a lack of work training or educa-
tion, [FN100] overcrowding, [FN101] 
and underbudgeting, continue. [FN102] 
The general trend toward justifying abu-
sive situations for prisoners, exemplified 
by the resurgence of chain-gangs, harsh 
treatment for adolescent offenders, and 
privatization of prisons, has led to tighter 
budgets permitting few ameliorations. In 
addition, the gateway criminal justice 
system exacerbates class, race, and eth-
nicity based inequalities. A transgendered 
prisoner's first exposure to the trials of 
prison life occur during pre-incarceration 
processing. 
*520 B. Categorizing Gender: Pre-
Incarceration Processing 

 

Whether in a holding cell or a maxi-
mum security institution, detainees and 
prisoners are segregated into men's and 
women's facilities or housing areas. The 
overwhelming majority of prisons segre-
gate men and women, most often by 
maintaining separate prisons. [FN103] 
The obvious conundrum of categorizing 
the transgendered for placement purposes 
arises directly from this policy of segre-
gation. This seemingly simple classifica-

tion is an intractable problem when cate-
gorizing a transgendered person. Sex 
segregation causes and aggravates many 
ills within the prison system by accentu-
ating sex differences within each segre-
gated environment. 

The processing of inmates is therefore 
an important moment for a transgendered 
person: will she or he be placed in the 
"M" or the "F" box? Pre- sentence reports 
provide sentencing judges with a portrait 
of the prisoner, and such reports should 
include a space for the presentencing 
officer to discuss gender issues more 
fully than currently permitted. Prisoners 
should be allowed to present medical, 
psychological, and even physical evi-
dence to support their assertions of gen-
der identity. This idea of demonstrating 
one's gender stems from the sexual de-
claratory hearing, in which a court deter-
mines the sex of the person. [FN104] If 
the pre-sentencing officer obviously mis-
reports the gender identity of the pris-
oner, or if a prisoner requests reconsid-
eration of the reporting, judges should 
intervene to insist that the prisoner is 
appropriately categorized and treated. 
Prison authorities should designate a sen-
sitive, knowledgeable, and sympathetic 
person to deal with transgendered pris-
oner requests to prevent the arbitrary de-
nial of appropriate treatment. Treatment 
of transgendered people should be stan-
dardized within prison systems to maxi-
mize the rationality of the practices as-
sumed. 

Speedy and dignified treatment is 
essential for the sensitive handling of the 
pre-incarceration processing. In one case, 
an inmate was isolated for two weeks 
while prison authorities tried to determine 
whether she was a man or a woman. In 
that case, the Chief of Corrections of 
Chelan County Regional Jail in Washing-
ton stated "We isolated her, him. . . . We 
put her in an infirmary. Or him in an 
*521 infirmary." [FN105] The time that 
passed with the inmate in solitary was 
used to determine her sex and then to 
decide where to place her. Instituting 
policies regarding placement of transgen-
dered prisoners would avert the delay and 
the indignity of having one's identity 
scrutinized. 

Notably, the right to present such 
evidence has been denied in one case, 
albeit in a post-imprisonment setting. 
[FN106] In 1986, Lavarita Meriwether 
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sued primarily because prison authorities 
denied her medical treatment. She 
claimed that her equal protection rights 
were violated because, at an evidentiary 
hearing, she was not allowed to argue 
that she should be classified as a female 
and placed in a women's correctional 
institution. The district court's rejection 
of this claim was upheld by the Seventh 
Circuit, which decided that an adminis-
trative decision could not give rise to an 
equal protection claim without evidence 
of discriminatory intent. [FN107] The 
Seventh Circuit refused to deal with the 
fundamental challenge transgendered 
people pose to the sex-based system of 
incarceration. 

The above-suggested reforms might 
prevent claims such as Ms. Meriwether's. 
In terms of the pre-incarceration period, 
no serious negative consequences to pe-
nal interests result from assigning a gen-
der to a new prisoner and requiring the 
pre-sentencing officer and the sentencing 
judge to attend to the issue of gender with 
more care. Furthermore, the costs to the 
penal system of adopting such reforms 
are minimal. Altering forms to provide 
for more than just a check-box undoubt-
edly qualifies as a small expense. In-
structing the relevant public officials on 
how to handle transgender issues appro-
priately in placement would require a 
more significant investment of resources, 
including training and the preparation and 
distribution of materials to ensure ade-
quate compliance with the requirements. 
Nonetheless, this investment might be 
considered an "ounce of prevention" to 
preempt the need for a "pound of cure" 
later in the suffering and litigation that 
result from an erroneous placement. 

 

*522 C. Genitalia-Based Placement 
 

However reasonable the aforemen-
tioned adjustments may be, such changes 
would require the prison system's accep-
tance that there are indeed more than two 
genders; this represents a monumental 
change in a system that still segregates on 
the basis of traditionally defined gender. 

Prison authorities generally place 
transgendered prisoners, regardless of the 
extent of their nongenital transformation, 
based on their genitalia. [FN108] "An 
inmate with a penis is considered male; 
one with a vagina is considered female. It 
doesn't matter whether nature or a sur-
geon provided the part." [FN109] Post-

operative transgendered people have had 
their genitalia surgically modified to re-
semble those of their desired gender, so 
the practice of relying solely on genitalia 
for placement does not generally pose a 
problem for them. On the other hand, pre- 
and non-operative transsexuals face the 
most serious problems related to place-
ment because they are likely to be placed 
with their initial gender, regardless of the 
extent of their nongenital physical trans-
formations. 

Abuse often results from the place-
ment of pre-operative transgendered peo-
ple based on their genitalia. Dee Farmer 
was placed in the general population of a 
men's maximum security prison, even 
though she had already undergone several 
years of hormonal therapy with signifi-
cant resulting feminization, including 
silicone breast implants and a failed sur-
gical removal of her testicles. [FN110] 
Another case involved a transgendered 
woman who had already been castrated 
and was ordered to wear a brassiere de-
spite her placement in a men's prison. 
[FN111] The foolishness of always plac-
ing a transgendered woman *523 with 
breasts and feminine features in a men's 
prison demonstrates the domination of 
the male/female binarism in prison or-
ganization. In one case, where a transgen-
dered woman had undergone hormonal 
and surgical treatments including castra-
tion and her "penile tissue was atro-
phic" [FN112] and nonfunctioning, she 
was denied a request for special treatment 
because "her presentence report identified 
her as a 32 year-old caucasian 
male." [FN113] Unable and unwilling to 
allow for more complexity than the two 
categories of male and female, penal au-
thorities rely on an anatomical aspect that 
to some people may be a very minor fac-
tor in their gender makeup. 

The placement of transgendered peo-
ple is determined by what is crude simpli-
fication of their gender identity. Because 
of such placement by genitalia, a trans-
gendered prisoner who has not undergone 
genital transformation faces the profound 
stigma of being the only prisoner who 
identifies with the sex that the prison 
excludes. At best, this classification 
evokes her categorization according to a 
gender identity that less than fully cap-
tures her identity. At worst, it forces the 
assumption of a past gender identity. 

 

1. The Mortal Dangers of Genitalia-
Based Placement 

 

Male prisons have an infamous his-
tory of creating and reinforcing barbarous 
hierarchies of economic, social, and sex-
ual subjugation of the weak to the strong, 
hierarchies that affect and victimize all 
male prisoners. This hierarchy existed 
with the support of what the prison au-
thorities dubbed the "trustee system," in 
which "trustees," or dominant prisoners, 
would survey and enforce order against 
the general population of the prison. 
[FN114] Prison reform litigation suc-
ceeded in a de jure ban on the trustee 
system, but it remains a dominant force 
in prison life. 

Dominant inmates seek to rape in-
mates who are young, less-streetwise, 
effeminate, or gay. [FN115] Transgen-
dered prisoners often find *524 them-
selves forced into the victim role in 
prison. Victims rarely report such rapes 
because other prisoners punish snitches, 
even with death. [FN116] One study esti-
mated that slightly less than a quarter of 
all inmates have been raped. [FN117] Yet 
prison systems officially deny the exis-
tence of any sexual activity justifying 
their nonprovision of safe-sex instruction 
and resources. [FN118] Widespread un-
safe rape turns such sexual contact into 
"death sentences." [FN119] Although 
some prisons, such as the New York City 
prison system, provide separate housing 
for gay inmates, [FN120] such housing 
may not provide the best solution for 
non-gay inmate-victims of the sexual 
hierarchy in male prisons. 

Unsurprisingly, the result of placing a 
transgendered woman in this environ-
ment is rape and abuse, endemic in an 
atmosphereof deliberate indifference. 
[FN121] The illegality of rape [FN122] 
apparently has not reduced the likelihood 
of its occurrence. [FN123] Ms. Farmer's 
placement in the general population of a 
men's prison led to her violent rape. 
[FN124] In *525 another case, a sixty-
one year old cross-dressed prisoner testi-
fied that she had been raped twice while 
imprisoned in the general men's popula-
tion, both times while she was dressed as 
a woman. [FN125] 

Acts by the guards cross the line from 
deliberate indifference to acts of hostility 
and aggression. Not only do authorities 
turn a blind eye to abuse by prisoners of 
transgendered inmates, but they permit 
and occasionally encourage the mistreat-
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ment of transgendered inmates by prison 
employees. For example, one pre-
operative transgendered woman testified 
that she was the victim of "attempted and 
completed acts of violence and sexual 
assault" [FN126] and "harassment by 
prison officers and [was] forced to strip 
in front of officers and other in-
mates." [FN127] 

Another pre-operative transgendered 
woman who works as a street prostitute 
was harassed and arrested by the police, 
even though she was not working at that 
time, and the officers had not witnessed 
any work-related behavior. [FN128] 
Without any evidence of criminal con-
duct, the policemen arrested her and took 
her to jail. They put her in the cell fur-
thest from the guard station with forty-six 
men. She was finally released eight hours 
later, after being raped by nearly all of 
the men in the cell. [FN129] 

In another case, Rosio Melgoza, a 
transgendered woman, was arrested as a 
result of a wage dispute. [FN130] The 
arresting officers reportedly touched her 
breasts and genitalia with their hands and 
a nightstick. [FN131] Two days after the 
arrest, she was allegedly strip searched in 
front of sixty male inmates and then 
placed in a cell with them, where she was 
the victim of multiple sexual assaults. 
[FN132] The charges against Ms. *526 
Melgoza were dropped. [FN133] The 
offending police officers did not provide 
the prisoners with condoms, thereby ele-
vating the foreseeable gang rape into a 
possible HIV infection or reinfection. 
This was likely the case in the other rapes 
discussed above, given the general ab-
sence of safe-sex practices in prisons. 
[FN134] Finally, given the pattern of 
abuse in the reported cases, it is probable 
that most imprisoned transgendered 
women are raped or abused on a regular 
basis. [FN135] 

In one case, Susan Marie Pollock, a 
transgendered prisoner, had undergone 
extensive procedures and developed size 
36C breasts. She was denied hormone 
treatments, and prison guards harassed 
her. [FN136] In another case, Michelle 
Murray claimed that a prison guard as-
saulted her, and that other guards propo-
sitioned and attempted to assault her. 
[FN137] Another transgendered woman, 
arrested for drunk driving in Atlanta, was 
allegedly groped by an officer. [FN138] 
Yet harassment and verbal abuse rarely 

constitutes a violation of the Eighth 
Amendment.[FN139] 

 

2. The Failure to Eliminate Genita-
lia-Based Segregation: The Co-
Correctional Experiment 

 

In theory, the most sweeping solution 
to gender segregation would be the estab-
lishment of co-correctional facilities. In 
the 1970s, prison reform groups saw seg-
regation as the principal limitation for the 
development of equal treatment of 
women prisoners. [FN140] Co-*527 cor-
rectional institutions mix men and 
women prisoners by placing them in the 
same prison, separated by cell, hall, or 
cellblock. [FN141] 

Advocates argued that co-correctional 
prisons would afford prisoners many ad-
vantages over life in single-sex prisons. 
Geographical proximity to their families 
[FN142] and access to the same recrea-
tional, vocational, and educational oppor-
tunities provided to men [FN143] would 
improve life. Men would act differently 
in the context of a co-correctional institu-
tion, even with limited interaction with 
women. For example, scholars of 
women's prisons point to the construction 
of "play-families" among women prison-
ers that reveal "how the power structure 
within women's prisons may be very dif-
ferent from the power structure within 
men's prisons where gangs are the most 
common social grouping." [FN144] A 
variant on co-correctional institutions is 
the "coordinate" model, which creates a 
women's institution next to a men's insti-
tution where resources are shared. 
[FN145] 

As promising as co-correctional pris-
ons may seem in abolishing gender segre-
gation, general consensus among pris-
oner's rights advocates is that the experi-
ment was an utter failure. [FN146] The 
overwhelmingly male population in co-
correctional institutions led to security 
problems between men and women, 
which required placing women under 
higher levels of control and denying them 
resources. [FN147] Mixed-sex facilities 
still exist, but the separation of the sexes 
within the facility hardly makes them co-
correctional, since even recreational and 
educational programs are segregated. 
[FN148] 

*528 One might argue that the aboli-
tion of gender segregation would benefit 
transgendered prisoners by lifting the iron 
curtain between the sexes. Placing a 

transgendered prisoner in a co-
correctional facility would permit the 
transgendered person to live as she 
wished, with access to the resources of 
both men's and women's prisons. 

This failure of the co-correctional 
remedy warns of the difficulty of abolish-
ing the gender binarism's hold on con-
temporary society, and points to the chal-
lenge confronting prisons in placing indi-
viduals that do not easily fit into male or 
female categories. 

 

3. Potential Reforms for Genitalia-
Based Placement 

 

Given the failure of attempts to end 
sex segregation, reform of the current 
system may be the best option for trans-
gendered prisoners. Current placement 
methods put transgendered people into 
the general population of prisoners with 
like genitalia, which may be appropriate 
for some transgendered prisoners. 
[FN149] In cases where security issues 
arise, prison authorities often force trans-
gendered people into segregation. These 
two placement options, as discussed 
above, do not provide sufficiently com-
fortable or safe environments for a trans-
gendered inmate. 

Certain practices could improve these 
situations. Prison authorities can break 
the cycle of deliberate indifference to 
prison rape, and protect transgendered 
inmates from such trauma. First, prison 
authorities should commit themselves to 
prosecuting inter-prisoner violence and 
rape. Second, they should identify poten-
tial or known attackers and put them on 
notice that violence will be severely pun-
ished. [FN150] Third, prison officials can 
identify likely targets for aggression and 
assist them in dealing with sexual pres-
sure, and to encourage them to report 
rape early to permit the identification and 
punishment of attackers. [FN151] Fourth, 
prison authorities can strictly enforce the 
rules *529 with regard to the treatment of 
transgendered prisoners by other inmates. 

 

4. Centralization of Placement Re-
sources 

 

Another important reform is the cen-
tralization of resources among neighbor-
ing states. As one prison official com-
mented, "[a]n inmate could go to Califor-
nia or New York, where the penal system 
has special units for transsexual offend-
ers." [FN152] Perhaps the most important 
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argument in favor of centralization is that 
such a policy would foster a rationaliza-
tion of prison procedures regarding trans-
gendered inmates. Especially on the state 
and local levels, prison authorities appear 
to act in an ad hoc fashion by providing 
or denying special treatment to transgen-
dered inmates as they see fit at the mo-
ment. [FN153] Although one might as-
cribe such randomness to disrespect, the 
fact that there are so few transgendered 
inmates discourages the creation of set 
rules for treatment. By combining re-
sources, different jurisdictions that take 
the lead on provision of appropriate 
placement and treatment might provide 
such services for inmates in other states. 
Differences in state policies, along with 
the privatization of some prison systems, 
might make such centralization difficult. 
Nonetheless such a policy, even if en-
acted in a limited fashion, might practica-
bly permit serious advances in the hu-
mane placement and treatment of trans-
gendered prisoners. 

 

D. Segregation 
 

One common solution is to place the 
transgendered person in segregation, gen-
erally in a single cell. Segregation may 
provide greater security to the prisoner, 
as in Ms. Farmer's case, where she had 
requested segregation for security and 
was instead left in the general population. 
However, such segregation excludes the 
prisoner from equal participation in 
prison life. First, separating transgen-
dered *530 people might not make them 
safer because their segregation empha-
sizes their difference to the prison popu-
lation, exposing them to ridicule. One 
transgendered woman was segregated in 
a men's prison to determine whether she 
would be released into the general popu-
lation. After she was placed in the gen-
eral population, she was attacked by an-
other inmate. Prison officials returned her 
to a segregated cell as the investigation 
into the attack proceeded. [FN154] Faced 
with the choice between segregation and 
genitalia-based placement, some trans-
gendered people might choose to be 
placed in the general population, espe-
cially prisoners who no longer fear rape 
because of their age or appearance. For 
example, one sextagenarian transgen-
dered woman did "not fear sexual attack 
by inmates as he is 61 years 
old." [FN155] 

Automatic segregation may provide 
an improvement in safety, but at a high 
comfort cost to the transgendered pris-
oner. Other concerns arise. One pre- op-
erative transgendered woman complained 
that segregation denied her adequate 
"recreation, living space, educational and 
occupational rehabilitation opportunities, 
and associational rights for nonpunitive 
reasons." [FN156] Such differential treat-
ment might leave the prisoner in a worse 
position than the other prisoners. Segre-
gation should only be used as a protective 
measure. Rather than punish the trans-
gendered inmate for the general popula-
tion's intolerance, prison authorities 
should engage in the above-mentioned 
actions to improve life in the prison for 
the transgendered person. Only in two 
circumstances should a transgendered 
prisoner be placed in segregation: where 
she requests the segregation for her own 
safety or well-being, or where the danger 
to the prisoner is so patently clear that 
prison authorities would be exhibiting 
deliberate indifference to leave her in the 
general population. 

 

*531 E. Placement Based on the Gen-
der Identity of the Prisoner 

 

Placement based on self-defined gen-
der identity would be ideal for transgen-
dered people, given a sex-dichotomized 
prison system. [FN157] One significant 
advantage to placing transgendered pris-
oners based on their gender identity is the 
avoidance of difficult situations with 
other prisoners. 

The principal problem with this solution 
is the comfort and security of the tradition-
ally-gendered prisoners in the prison in 
which the transgendered prisoner is placed. 
In one case, a transgendered man was 
placed among women, who complained, 
"there's a man in the tank." [FN158] Like-
wise, one police officer, commenting on the 
incarceration of a transgendered woman 
"who looked more like a woman than the 
other women," would not fit in with male 
inmates. [FN159] Potential intolerance 
toward a transgendered person, however, 
should not be the sole factor in determining 
the best placement: bigotry does not merit 
such accommodation. Because prisons prin-
cipally concern themselves with order, 
prison officials would likely object to any 
reform that could cause disruption in the 
prison environment. 

However, even if objections to housing 
transgendered women in a women's prison 

stem from homophobia, such objections 
require consideration. Legitimate objections 
to housing transgendered inmates according 
to their self- defined gender identity do 
exist. First, the prisoner who must share a 
cell with a transgendered person may ob-
ject. One example is Juanita Crosby's claim 
in her case against a Maine county jail. 
[FN160] In this case, the jail placed Ms. 
Cheyenne Lamson, a 6'1" pre-operative 
transsexual who had undergone estrogen 
treatments, developed breasts, and lost 
penile sexual function, in a women's prison. 
The doctor saw her placement with women 
as advantageous, especially when compared 
to living with male inmates, who would 
have caused Ms. Lamson "physical and 
psychological *532 harm." [FN161] Ms. 
Crosby, her cell-mate, sued because Ms. 
Lamson accidentally entered her part of the 
cell when she was on the toilet, [FN162] a 
recurring discomfort. Ms. Crosby refrained 
from showering [FN163] to avoid being 
nude in front of Ms. Lamson. The court 
determined that, given the lack of alterna-
tives and the lack of established procedures, 
the authorities could not have understood 
their actions as violative of the plaintiff's 
Constitutional rights. [FN164] In another 
case in which a transgendered woman was 
placed in a women's prison, prison authori-
ties admitted that the other two female pris-
oners had difficulties coping with their new 
cellmate. [FN165] Women have com-
plained that their cellmate was growing a 
beard. [FN166] 

Further, a transgendered woman in 
women's prisons might have sex with the 
other women. In the women's facility on 
Riker's Island in New York City, a pre- 
operative transgendered woman was hav-
ing sex with other women inmates. 
[FN167] This potential sexual activity 
could make it more difficult for prison 
authorities to place a transgendered per-
son based on her gender identity. 

Another legitimate challenge is that a 
transgendered woman might be violent 
against other women. However improb-
able this may seem, transgendered pris-
oners convicted of violent sex crimes, 
like all those convicted of such crimes, 
should be placed with the greatest care. 
Prison officials should not carelessly 
place those convicted of or known for 
sexual violence against a particular sex 
with members of that sex. Prison authori-
ties have not shown the greatest sensitiv-
ity in dealing with sex offenders, placing 
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them arbitrarily in the general prison 
population without regard to the dangers 
they might pose. [FN168] As with any 
prison, prison authorities should be con-
scious of such dangers. In one case, Jean 
Marie Druley, an advanced pre-operative 
transgendered woman, was incarcerated 
for killing her girlfriend. [FN169] *533 
Obviously, such an inmate would be an 
unsuitable candidate for placement 
among women. 

Yet, placement according to the gen-
der identity might be more feasible if the 
prison procedures were modified. First, 
concerns about the discomfort that may 
result from sharing a cell could be ad-
dressed by placing the transgendered 
inmate in a smaller, single bed cell. Sec-
ond, to meet the needs of transgendered 
prisoners and avoid discomfort among 
the general prison population, prison offi-
cials could take a more active role in 
placement. For example, they could sur-
vey prisoners to determine the most toler-
ant cellmate before placement occurs. 
Surveying is easier in smaller prisons, 
where there is more personal contact be-
tween the guards and social service pro-
viders and the prisoners. In a prison 
where a transgendered prisoner would be 
housed, sensitivity training of prisoners 
and prison officials could ease the inte-
gration of the transgendered prisoner into 
the prison population. [FN170] 

The careful placement of transgen-
dered people could cost the prisons far 
less than other remedies because it re-
quires little change in prison organiza-
tion. It also may be less disruptive to pe-
nal interests than placing the transgen-
dered inmate among people of her initial 
sex, which might lead to more violence 
and disorder than would exist in a place-
ment according to gender identity. 

Finally, it must be noted that placing 
a transgendered woman in a women's 
prison will not necessarily improve her 
conditions, because women prisoners 
receive treatment inferior to that of male 
prisoners. [FN171] Because women con-
stitute a far smaller incarcerated popula-
tion than men, many states incarcerate all 
women together, regardless of their 
crime, [FN172] requiring many women's 
prisons to follow maximum security pro-
cedures, [FN173] including body 
searches. [FN174] Despite faster growth, 
[FN175] resources in women's prisons 
rarely match those in men's prisons, 

[FN176] which contain a population over 
eighteen times that of *534 women's pris-
ons. [FN177] Vocational programs, for 
example, rarely equal those provided for 
men, [FN178] often focusing on cosme-
tology and other "women's profes-
sions." [FN179] The conditions of 
women's incarceration appropriately has 
given rise to many equal protection and 
Title IX suits. [FN180] 

 

F. Special Wards for Transgendered 
Prisoners 

 

Another option for prison authorities 
charged with the safety and well-being of 
a transgendered inmate would be to cre-
ate special wards for transgendered in-
mates, modeled on the gay wards that 
exist in some jurisdictions. In preparing 
this article, I interviewed the public rela-
tions officer of the New York City De-
partment of Corrections. In response to 
my query about whether there was trans-
sexual housing, I was asked, "what's the 
difference between transsexual and ho-
mosexual?" [FN181] Indeed, upon fur-
ther investigation, popular reports that a 
transgendered ward existed on Riker's 
Island turned out to be false: transgen-
dered women are placed in the ward de-
signed to house gay men. [FN182] How-
ever, this 'gay' ward is thought by many 
to be a transgendered ward. 

The fact that prison authorities con-
flate transgenderism with homosexuality 
requires closer attention. Given the high 
levels of male-to-male sexual contact in 
prison, what makes a man seek special 
housing based on sexual orientation? The 
answer, it would appear, is that some 
prisoners feel unsafe in the general popu-
lation because their identity as gay men, 
as opposed to men who engage in same 
sex conduct, exposes them to violence. 
Indeed, it appears that those gay men 
who seek such protection do so because 
their femininity, interpreted as weakness 
in the prison context, places them at risk 
in the prison population. This prevalence 
of conflationist attitudes in prisons ren-
ders the line between gay men and trans-
gendered women nearly indistinguish-
able. 

Male-male sex in prison can further 
the conflation of transgendered and gay 
identities. For example, some inmates in 
Riker's Island *535 who are effeminate 
men further their transformation in prison 
in order to receive more attention and to 
heighten their attractiveness to presuma-

bly heterosexual male inmates. [FN183] 
"Jockers," or "pitchers," the dominant 
partner in a male- male sexual relation-
ship, often encourage their "punks" or 
"catchers" to be as feminine as possible 
to disguise the homosexual nature of the 
relationship. [FN184] Such inmates call 
attention to the merging of transgendered 
and gay identities in the prison context. 

Specifically transgendered wards 
could look to gay housing that exists in 
the New York City jail system as a 
model. [FN185] In that system, prisoners 
who request such housing, and prisoners 
deemed to require the protection afforded 
by such housing, are placed in the gay 
ward, which has a limited capacity of 
approximately fifty. [FN186] Such hous-
ing for transgendered people would un-
doubtedly provide them with a space to 
express their gender identity freely. 
Rather than confront a dangerous, and 
humiliating environment, transgendered 
inmates would find a supportive, safe 
environment in which they would be able 
to freely express their gender and con-
tinue to develop healthy attitudes about 
their gender identity. This solution would 
cost little more than the dedication of a 
separate ward to this purpose, a cost that 
would obviously affect smaller prison 
systems more than those with numerous 
transgendered prisoners. 

If the transgendered population in a 
particular jurisdiction were too small to 
constitute its own ward, states could pool 
resources with other jurisdictions to provide 
joint resources. [FN187] In this manner, 
one jurisdiction's fair treatment of transgen-
dered prisoners would permit other jurisdic-
tions to do so as well. In addition, by estab-
lishing special wards, prisons could provide 
centralized services for transgendered pris-
oners. Finally, the costs of such a program 
would in some sense be lower than either 
placement of transgendered prisoners 
among their initial sex or their goal gender 
identity, because the prison would not have 
to manage the interaction between the 
transgendered and the traditionally gen-
dered prisoners. 

*536 In summary, there are several 
possibilities for corrections authorities to 
improve placement options for transgen-
dered prisoners. Transgendered wards and 
placement based on gender identity would 
improve upon the current system of genita-
lia-based placement. Each reform entails 
particular advantages and costs, but all pro-
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vide a vast improvement over the danger-
ous and inhumane status quo placement 
policy. 

 

III. Gender Identity as Illness: Treat-
ment of Transgendered Prisoners 

 

 "If you want to drive someone crazy, 
tell them they don't qualify for treatment 
under a policy you don't have . . . That is 
Kafkaesque, to put it mildly." 

 -- U.S. Magistrate John F. Moulds 
[FN188] 

 

As detailed in Part I, there are many 
procedures transgendered people undergo 
to transform their physical appearance. 
Continuing or maintaining their transforma-
tion is of primary importance to incarcer-
ated transgendered people. Yet the medical-
ization of transgenderism has functioned as 
a double-edged sword for transgendered 
prisoners. It gives them the tools with 
which to further their transformation, but 
contemporaneously categorizes them as 
sick. This section first outlines the theoreti-
cal problems with medicalization. It then 
discusses the availability of and problems 
associated with the medical and nonmedical 
treatments for transgendered prisoners. 

 

A. The Diseasing of Gender Identity: 
Medicalization and the Gender Binarism 

 

Both inside and outside of prison, the 
classification of transgenderism as a 
medical phenomenon is currently domi-
nant in both legal consideration and le-
gitimized gender transformation. This 
section outlines the utility of medical 
discourse in attaining treatment for trans-
gendered people, including prisoners. 
This medicalization of transgenderism 
reifies the notion that those outside of the 
gender binarism *537 are diseased. In the 
context of the prison environment, the 
construction of transgendered people as 
diseased is compounded by the high inci-
dence of HIV. 

 

1. The Usefulness of Medical Discourse 
 

Medical discourse serves two pur-
poses that may be useful in advocating 
for treatment for gender transformation: 
1) to emphasize the lack of choice in 
transgender identity that permits trans-
gendered people to receive necessary 
protection and treatment and 2) to catego-
rize transgendered people, especially 
prisoners, in terms of the treatment they 
need and deserve. Transgendered people 
often invoke medical definitions for their 

own benefit. First, transgendered people 
who undergo hormonal treatment and sex 
reassignment surgery (unless they use 
black market procedures), generally must 
have psychiatric and medical evaluations. 
Precisely because of its expediency, 
transgendered people maintain a strong 
investment in the continued existence of 
the medicalization of transgenderism.  

  Due to financial requirements, the 
fulfillment of the surgical dream is sub-
ject to cultural and class constraints; cos-
metic and genital conversion surgery is 
available primarily to the middle and 
upper classes. Transsexuals, especially 
middle-class pre-operative transsexuals, 
are heavily invested in maintaining their 
status as "diseased" people. The demedi-
calization of transsexuality would further 
limit surgery in this culture, as it would 
remove the label of "illness" and so pro-
hibit insurance companies from footing 
the bill. [FN189] The medicalization of 
transgenderism thus permits many to 
fulfill their needs and goals in terms of 
their gender identity. Transgendered pris-
oners especially rely on medicalization to 
justify the special treatment they some-
times require. Medical discourse often 
sways courts. [FN190] 

Transgendered people can simultane-
ously challenge authorities to deal with the 
broader implications of transgendered peo-
ple's existence *538 as they employ medi-
cal discourse to their advantage as needed. 
In many of the cases involving transgen-
dered prisoners, the plaintiff challenged 
legal enforcement of gender dichotomies 
but used medical language as the basis of 
her argument. [FN191] In some cases 
(mainly non-prison cases), excluding medi-
cal arguments might sometimes prove ad-
vantageous. But prisoners are provided with 
so little non-medical assistance that medi-
calization arguments may provide them 
with a foothold in a profoundly unfriendly 
system. The categorization that medical 
discourse permits has proven useful to 
prison authorities allocating treatment re-
sources. The occasional crossdresser may 
not require the same attention to placement 
and treatment options as a post-operative 
transgendered woman. Such categories 
have traditionally hierarchized the transgen-
dered in favor of those who have undergone 
the most transformative change. Decon-
structing the power of medical discourse 
will thus need to be balanced against the 
interests of parties who use such discourse 
to achieve their desired gender identity. 

 

2. Gender as Illness 
 

Medicalization, by constructing trans-
gendered identity as an illness, reinforces 
the gender binarism. The provision of treat-
ment requires a prerequisite disease: gender 
dysphoria. [FN192] As one commentator 
on a cholera epidemic observed, "I insist 
that 'disease' does not exist. It is therefore 
illusory to think that one can 'develop be-
liefs' about it to 'respond' to it. What does 
exist is not disease but practices." [FN193] 
As I argued in Part One, the reality of gen-
der diversity prevents the fair classification 
of any gender identity as per se diseased. 
Because some conflicting trait combina-
tions render people unable to cope without 
intervention from skilled outsiders, medical 
discourse overarchingly dominates all refer-
ences to transgenderism. Yet, viewing 
transgendered people as "gender dys-
phoric," and thus diseased, seems antedilu-
vian given the breadth of gender identity. 
The multiplicity of gender identities re-
quires no medical attention-- people 
should not be treated as diseased because 
of their gender identity. The continued 
*539 viability of the gender binarism, so 
central to the structure of the prison sys-
tem, requires viewing those outside it as 
ill. 

Not all medical intervention is be-
nevolent, as the checkered history of psy-
chiatry in dealing with transsexuals re-
veals. Some "cure therapy" focuses on 
"conformity to cultural sex and gender 
stereotypes . . . convincing transsexuals 
to accept gender roles 'congruent' with 
their biological sex." [FN194] Such 
"cure" therapy obviously evokes its paral-
lel in the "treatment of homosexuality," 
in which psychiatrists constructed a sci-
ence of homosexuality as illness and at-
tempted to treat or even cure gay men 
and lesbians of their homosexuality. 
[FN195] Indeed, Gordene Olga 
MacKenzie asserts in her book Trans-
gender Nation that the medicalization of 
transsexualism reinforces gender roles. 
"[I]n the techno-surgical process of [sex 
reassignment surgery], not only are geni-
tals amputated, manufactured and sold, 
but simultaneously, a gender ideology is 
manufactured, reinforced and transmit-
ted." [FN196] Although MacKenzie's 
interpretation has been challenged, 
[FN197] the medical discourse used in 
case law generally relegates transgender-
ism to the freakish discourse of medical 
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oddities, fit only for the stage of a Jerry 
Springer show. Rather than conceptualiz-
ing gender accurately, courts generally, 
including the Farmer v. Brennan court, 
have chosen to view transgendered peo-
ple as victims of a "rare disor-
der." [FN198] 

Couching language in medical dis-
course permits courts to avoid dealing 
with gender identity's complexity in a 
direct manner, precluding recognition of 
the fluidity of gender identity. Such 
medicalization limits the legitimate 
breadth of transgender identity, so cross-
dressers who cannot demonstrate suffi-
cient gender dysphoria cannot benefit 
from legal protection for their transgen-
derism. Based on this division between 
those who require medical treatment for 
transgenderism and those who do not, all 
non-operative transgendered people 
would be excluded from medical treat-
ment, and thus from legal categorization, 
as a transgendered person. 

The medicalization of the transgen-
dered classifies a whole people as sick 
merely because of their nonmajoritarian 
composite of gender *540 traits. Viewing 
this medicalization in the confines of 
illness leaves the transgendered not only 
needing medical attention, but deserving 
of opprobrium. This identity leaves trans-
gendered people outside of those of good 
character, implying that they do not de-
serve the rights granted to those who are 
of "healthy" character, deepening the 
ostracism of prisoners. 

Farmer v. Brennan demonstrates the 
degree to which gender transformation 
has become entangled with medical dis-
course. Precisely because Justice Souter, 
adopting the Bureau of Prisons' terminol-
ogy, defined transsexualism as "[a] rare 
psychiatric disorder," [FN199] the 
prison's treatment of Ms. Farmer was 
found to violate the Eighth Amendment's 
prohibition of cruel and unusual punish-
ment. That condition placed her among 
vulnerable inmates, such as the young or 
slight, for whose protection the prison 
system is responsible. Had her 
"condition" been viewed as a choice, the 
harm she suffered might be viewed, albeit 
erroneously, as her own responsibility. 
However, because of another reason, Ms. 
Farmer has been denied the provision of 
hormone treatment: she is HIV-positive. 

 

3. AIDS and Transgendered Prisoners 
 

The notion that physical illness re-
flects spiritual illness and punishment for 
depravity became more accepted with the 
discovery of AIDS. The broadening of 
the AIDS pandemic to all sectors of soci-
ety has not erased the notion that AIDS is 
punishment for diseased lifestyles. As 
one commentator noted, "[r] eading 
AIDS as the outward and visible sign of 
an imagined depravity of will, AIDS 
commentary deftly returns us to a pre-
modern vision of the body, according to 
which heresy and sin are held to be 
scored in the features of their voluntary 
subjects by punitive and admonitory 
manifestations of disease." [FN200] Al-
though HIV is not a venereal disease 
(since it may be transmitted non-
sexually), [FN201] it evokes the deprav-
ity of syphilis, the tortures of which, it 
was thought, were just dessert. [FN202] 

*541 The stigma of gender illness is 
thus compounded for many prisoners 
with the undeniable weight of AIDS pho-
bia. Inmates with HIV/AIDS [FN203] 
face particular difficulties in their prison 
life. Prior intravenous drug abuse, unpro-
tected anal intercourse, and needle shar-
ing among prisoners present corrections 
authorities with a grave health problem. 
[FN204] In 1992, the AIDS rate for pris-
oners was eleven times that of the general 
population. [FN205] Furthermore, high 
numbers of transgendered people have 
HIV/AIDS as a result of using black mar-
ket hormonal and surgical procedures and 
engaging in prostitution to fund those 
procedures. [FN206] Many transgendered 
prisoners must cope with HIV/AIDS in 
addition to the medical issues that come 
with transgenderism. Transgendered pris-
oners with HIV/AIDS may experience 
particularly humiliating discrimination. 
Dana DeVilla, a transgendered woman 
with HIV serving a mandatory sentence 
because of a second check-forgery of-
fense, was forced to keep her laundry and 
silverware separate from other inmates 
and faced bathroom restrictions due to 
her health status, and guards openly cir-
culated the news of her HIV status and 
her transgender surgeries. [FN207] She 
sued, but died before winning a $30,000 
award. [FN208] One court *542 subse-
quently found such disclosures to be un-
constitutional. [FN209] Dee Farmer, 
along with many other transgendered 
prisoners, has been denied the right to 
work in certain areas of the prison and 
access to hormones because of her HIV 

status. [FN210] 
The construction of the illness and its 

moral dimension keeps traditionally-
gendered people from seeing the trials 
transgendered people face. It is as if a 
miner, upon viewing a canary stricken by 
toxic air, were to exclaim relief because 
the canary's illness stemmed not from any 
general danger but from its own moral 
weakness. The construction of transgen-
dered identity as an illness forces trans-
gendered prisoners to present their gender 
identity as a sick one to qualify for the 
treatment they deserve. Given that such a 
presentation of transgenderism as illness 
may only serve to reinforce the gender 
binarism's hold, transgendered people 
may feel especially uncomfortable em-
bracing the label of illness to have their 
own needs met. Recognizing the limits of 
medical discourse does not preclude its 
uses in certain discrete contexts to 
achieve specific and limited goals, such 
as insurance coverage and fair treatment 
by the courts. Nonetheless, the stigma of 
"gender illness," compounded by that of 
AIDS phobia, leads to a considerable 
distortion of the reality of transgendered 
lives as part of the spectrum of gender 
diversity. This Part now turns to the spe-
cific needs of transgendered prisoners 
and how those needs may be met or, 
more often, ignored by prison authorities. 

 

*543 B. Physical Transformations 
 

1. Surgery 
 

"Someone eager to undergo this mutila-
tion is plainly suffering from a profound 
psychiatric disorder." 

-- Seventh Circuit Chief Judge Posner 
[FN211] 

 

Courts generally do not require that a 
prison conduct any surgery, either genital or 
nongenital, to further the transformation 
process. [FN212] As one prison official 
stated, "[w]e're not in the sex-change busi-
ness, per-se." [FN213] This refusal is con-
sistent with the general unavailability of 
public monies for transgender surgery. 
[FN214] Sex reassignment surgery in many 
instances would be the obvious next step 
for transgendered prisoners who are at ad-
vanced stages of gender transformation at 
the time of their incarceration. One prisoner 
arrived to serve her term already castrated, 
but was placed in a men's prison because 
she still had a penis. [FN215] The prison 
hospital performed castration in only one 
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case where a transgendered woman, placed 
in segregation because of her femininity, 
repeatedly attempted to mutilate her testi-
cles. At one point she succeeded to the ex-
tent that the hospital had to finish the job. 
[FN216] Another transgendered woman, 
after requests for sex reassignment surgery, 
electrolysis, cosmetic surgery, hormonal 
therapy, cosmetics, and a transfer to a 
women's prison failed, made four attempts 
at self-castration using razors, metal, and 
glass. [FN217] The vital importance of 
gender transformation for some *544 trans-
gendered people, faced with the refusal of 
authorities to attend to their gender identity 
issues, will likely continue to lead them to 
attempt to further their transformations 
themselves. 

Many transgendered people who enter 
prison have not yet undergone sex reassign-
ment surgery or other surgery to further 
their gender transformation. The optimal 
situation for transgendered people would 
permit them to undergo the necessary sur-
gery to achieve the transformation needed 
for their mental health. Such transformation 
would require the same psychological treat-
ment and support services that it requires 
outside of prison. Certainly, prisons should 
not attempt to reverse prisoners' own at-
tempts at surgical transformation. 

Though such provisions may be ideal, 
they would entail great costs to the prison 
system. Although no penal interests would 
be harmed by the availability of such sur-
gery, the notion that prisons would pay for 
surgery such as mastectomy, phalloplasty, 
vaginoplasty, and cosmetic surgery seems 
quite far- fetched, given that requests for 
such expenses from public funds have his-
torically been denied. [FN218] One trans-
gendered woman in Canada expressed her 
opposition to the provision of sex reassign-
ment surgery to prisoners, stating "[m]aybe 
all transsexuals should commit a crime, go 
to jail, and receive our treatments at the 
expense of taxpayers." [FN219] As Judge 
Posner stated, "[w]e do not want transsexu-
als committing crimes because it is the only 
route to obtaining a cure. . . making the 
treatment a constitutional duty of prisons 
would give prisoners a degree of medical 
care that they could not obtain if they 
obeyed the law." [FN220] 

Despite the fact that nobody would suf-
fer prison life in order to get a sex- change, 
prisons still need to evaluate how to mini-
mize such costs. First, prison systems could 
seriously limit the number of transgendered 

people who have access to such surgery by 
requiring that the prisoner demonstrate a 
high degree of transformation before enter-
ing prison. Second, strict enforcement of 
the requirement of long-term psychological 
care would probably limit the number of 
candidates. Third, though of far less utility 
to most prisoners, prisons could require 
prisoners to contribute to the cost of such 
surgery, either by *545 payment from their 
families or by garnishing post-release 
wages. In one case, a prisoner offered to 
pay for her sex reassignment surgery if she 
could subsequently be housed in a women's 
prison, but was denied. [FN221] Given the 
lack of financial resources available to most 
prisoners, most transgendered prisoners 
would still face the prospect of years of 
suffering an incomplete transformation. 
[FN222] 

The slim possibility that any of these 
reforms, even the last one, would be 
adopted reflects the extent to which trans-
gendered prisoners' problems emblematize 
the broader failure of prisons to accommo-
date the mental and physical health needs of 
all prisoners. The fact that barbaric auto-
transformative acts even occur typifies 
theinsouciant attitude of prison authorities 
to the real health of those under their 
charge. 

 

2. Hormonal Transformation 
 

Transgendered people in transformation 
need to continue their hormonal treatments 
in prison. Hormone provision is only avail-
able to transgendered women, since hor-
mones for transgendered men still entail 
questions of medical safety. [FN223] As 
the Tenth Circuit noted, the law of most 
circuits does not require prisons to provide 
hormones to transgendered prisoners. 
[FN224] Nonetheless, the policy of the 
United States Bureau of Prisons is to pro-
vide hormones to transgendered women 
prisoners in order to maintain, rather than 
advance or reduce, transgender attributes. 
[FN225] However, because the prison has 
an interest in the maintenance of the gender 
binarism, men's prisons will deny estrogen 
to transgendered women in order to keeps 
the men's prison "male." [FN226] Even if 
the prison provides hormones, it does not 
guarantee that they will be provided at the 
appropriate levels and with the necessary 
physical and psychological support ser-
vices. For example, one *546 community 
mental health provider in New York asserts 
that, although hormones are freely available 
in local prisons, adequate medical and psy-

chological supervision is not. [FN227] 
Hormonally-treated transgendered peo-

ple experience serious health problems with 
any cessation, reduction, or irregularity of 
hormonal treatment. Furthermore, after 
their incarceration hormone therapy re-
quires close monitoring for side effects such 
as liver damage, as well as counseling to 
ensure that the transgendered person fully 
understands and is adapting to the provision 
of hormones. The provision of hormone 
therapy thus requires an array of psycho-
logical and medical services. Some prison-
ers may lie about previous hormone ther-
apy, [FN228] and the common use of black 
market hormone treatments means that a 
prisoner's lack of medical records of hor-
mone therapy cannot be taken as conclu-
sive. Prison doctors should perform careful 
physical examinations, and for prisoners 
who had not taken hormones before their 
incarceration, the prisoner should see a 
psychologist for several months to assess 
the appropriateness of hormone treatments. 

The cost of hormone treatment, while 
expensive, does not exceed the costs of 
other routine medical treatments adminis-
tered to the general prison population. The 
administration of hormones should be 
based on need and not a lack of resources. 
However, in New York, reputedly one of 
the more liberal states in this country, a 
backlash has developed against "coddling" 
transgendered prisoners. Two state repre-
sentatives separately proposed ending fund-
ing of hormone treatments. [FN229] One 
stated, "There is an anything-goes approach 
in our prisons," [FN230] objecting to the 
$9,000 annual cost of hormone provision 
per prisoner. This opposition is representa-
tive of the potential opposition to hormone 
and other treatment provision in other 
states. 

The appropriate provision of hormones 
with the requisite medical and psychologi-
cal support seems far-fetched for a system 
that so profoundly ignores the needs of 
trangendered prisoners. The Federal Bureau 
of Prisons' seemingly humane policy of 
maintaining hormone levels is an empty 
promise for the many transgendered prison-
ers who *547 suffer the cruelly irregular 
provision of indispensable hormones. Many 
transgendered prisoners who are denied 
hormone treatment in prison experience 
grave effects, not only in their physical 
gender but in their health. [FN231] In addi-
tion to the return of facial hair growth and 
male pattern baldness, surface fat recedes, 
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creating a markedly changed gender ap-
pearance [FN232] and leaving transgen-
dered prisoners "trapped in a netherworld 
between manhood and woman-
hood." [FN233] The net effect is that the 
prisoner feels like she is being turned into 
"a sideshow freak." [FN234] 

Given the shocking effects of ending 
hormone therapy, prison authorities should 
at least ensure provision to those who have 
already begun hormone therapy. In Murray, 
the prisoner had been provided with hor-
mones below the level received before en-
tering prison. The prison doctor, despite 
notification of the error, refused to increase 
the dosage. The Court "was reluctant to 
second-guess that judgment." [FN235] In 
another example, a transgendered prisoner 
experienced severe withdrawal symptoms, 
and although she had offered to pay for the 
hormones and to release the Department of 
Corrections from liability, the prison doctor 
refused to provide the hormonal therapy. 
[FN236] Another transgendered prisoner 
suffered significant tissue reduction around 
her breasts, which caused bruising. 
[FN237] Lack of estrogen caused periods of 
vomiting and depression and reversed many 
of the feminine characteristics she had at-
tained during seventeen years of gender 
transformation. Wanton irrationality may 
often rule the prison's treatment of the trans-
gendered prisoner: one prison hospital com-
pleted an attempted self- castration, but 
then ordered testosterone replacement ther-
apy, against the prisoner's will. A court 
subsequently ordered the prison to provide 
estrogen treatments. [FN238] 

*548 The high incidence of HIV among 
prisoners also complicates the provision of 
hormones to prisoners. [FN239] Many pris-
ons do not provide hormones to seroposi-
tive transgendered people because of the 
potential aggravation of HIV-related condi-
tions. [FN240] Ms. Farmer, for example, 
currently cannot receive hormones because 
the Bureau of Prisons has defined her as 
having AIDS. [FN241] One counter-
example is the New York City Health and 
Hospitals Corporation, which administers 
medical care for city jails, provides hor-
mones to all inmates who had been taking 
hormones prior to their entry into jail, re-
gardless of their HIV status. [FN242] Given 
the weak support HIV- positive prisoners 
receive generally, the humane management 
of transgendered prisoners' HIV status and 
their hormone treatments would appear 
beyond the capacity of many prison sys-

tems. [FN243] 
 

C. Nonmedical Gender Transformation  
Your Vanna White days are over! 
-- Prison Guard to Transgendered 

Woman Prisoner [FN244] 
 

Cosmetics and clothing are an essential 
aspect of a transgendered person's mental 
health. [FN245] Since such a large part of 
gendered self-presentation lies in one's 
clothing and, in the case of transgendered 
women, cosmetics, the provision or depri-
vation of such items play a large role in the 
mental health of a transgendered person. 
Prisoners should be provided with appropri-
ate undergarments, cosmetics, and clothing, 
or allowed to procure them from outsiders. 
[FN246] The deprivation of appropriate 
clothing and cosmetics for transgendered 
people *549 could disturb the mental well-
being of a transgendered inmate by forcing 
her to appear as her initial gender. Cosmet-
ics and women's clothing already form part 
of the contraband that circulates in a men's 
prison. [FN247] One prisoner needed a 
brassiere to serve as an undergarment for 
her breasts. [FN248] Her doctor, however, 
"admitted that he denied plaintiff's request 
for a brassiere, stating 'I do not buy bras." 
' [FN249] Jeannie Marie Druley, an ad-
vanced pre-operative transgendered 
woman, had her padded bras taken away 
from her upon incarceration. [FN250] The 
correctional officer stated that the bras were 
not men's clothing and insisted that they 
would treat "him" like "everyone 
else." [FN251] In another case, the princi-
pal issue concerned cosmetics and clothing: 
a 61-year-old transgendered woman had 
been permitted shortly after her incarcera-
tion in 1964 to crossdress in prison, with 
feminine clothing and make-up [FN252] 
including the use of three-inch fake finger-
nails, garter belts, stockings and other un-
dergarments. In 1981, a Parole Board mem-
ber complained about the prisoner's dress, 
and prison officials responded by strictly 
enforcing standard male attire for all prison-
ers. [FN253] Nonetheless, she tried to cir-
cumvent restrictions, using writing pencils 
as eye-liner and chalk as rouge and wearing 
her prison uniform in a feminine manner, 
[FN254] all common practices. [FN255] In 
both these cases, the transgendered prisoner 
had requested and been denied women's 
cosmetics and clothing. While the former 
case succeeded, the latter failed both at the 
district and circuit courts. [FN256] Thus, 
clothing and cosmetics, like transformative 
procedures, may be provided only when a 

medical need has been established. It would 
seem to be the norm that transgendered 
people would be denied the accessories 
necessary for their gender identity. 

*550 At most, the cost of such provi-
sion is minimal. In prisons where place-
ment arrangements have been made for 
transgendered inmates, the provision of 
clothing and cosmetics would cause no 
disruption. The challenging consideration 
arises where prisons have made no separate 
accommodation for transgendered inmates. 
For transgendered people placed with their 
initial gender, the provision of appropriately 
gendered clothing and cosmetics might be 
seen by prison authorities as potentially 
disruptive. This sentiment would be diffi-
cult to counter, since such authorities often 
fail to provide other provisions for trans-
gendered people. It may be argued that the 
strong need of transgendered prisoners out-
weighs, at least partially, the disorder 
caused by a lack of gender uniformity in the 
appearance of the inmates. 

Transgendered prisoners, like all trans-
gendered people, may require a great deal 
of medical, psychological, and other sup-
port. It is incumbent upon prison authorities 
to provide these materials and services to 
permit transgendered inmates to live in the 
gender identity they choose. 

References to psychological treatment 
pepper this section for a good reason: psy-
chological support services for transgen-
dered inmates serve a crucial dual function 
in the prison context. First, such support 
services assist transgendered people to 
maintain the mental fortitude required to 
decide to undergo and to cope with gender 
transformation, [FN257] because, as one 
court noted, it is not uncommon for indi-
viduals with gender identity disorder to 
become depressed, have suicidal tenden-
cies,or attempt autocastration. [FN258] 
Although some transgendered people may 
undergo their transformations without the 
assistance of psychologists and therapists, 
access to these services can greatly facili-
tate the process of transformation. Second, 
these such services prevent abuses of the 
provision of gender transformation proce-
dures by prisoners who may not have fully 
considered their gender transformation. The 
cost of such services to the prison may be 
high, given that a psychologist would re-
quire some degree of special training to 
deal with the difficult issues of gender iden-
tity in a sensitive manner. Psychologists 
could serve the role of preventing costs of 
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gender transformations from spiraling out 
of control by requiring inmates to *551 
make the necessary mental commitment to 
transformation before undergoing the 
physical procedures. 

In conclusion, treatment issues plague 
transgendered prisoners nearly as much as, 
if not more than, placement issues. The two 
issues reveal the grave nature of the daily 
lives of transgendered prisoners, and the 
potential for improving their lives. The 
lesson offered by transgendered prisoners 
lies not only in improving their lives but 
understanding why the problems they face 
epitomize those faced by all members of 
society. 

[The remainder of the article will be 
published in the next edition of the newslet-
ter.  The following are the footnote refer-
ences that are included in this part.  Ed.] 

 

Footnotes 
 

[FNa1]. Associate, Clifford Chance Rogers 
& Wells L.L.P. Law Clerk to the Honorable Jose 
Antonio Fuste, United States District Court of 
Puerto Rico, 1996-98; B.A., 1991 & J.D., 1995, 
University of Pennsylvania. So many people 
have helped me with this article, I cannot possi-
bly thank them all. Phyllis Randolph Frye, Ray 
Hill, Dee Farmer, Dr. Barbara Warren, Rosalyne 
Blumenstein, Riki Wilchins, Melinda White-
way, and Moe Miller all assisted me with the 
community research necessary for this Article. 
Finally I thank those whose encouragement and 
assistance brought this Article to fruition: Susan 
Sturm, Regina Austin, Marjorie Rifkin, Frank 
Valdes, Darren Kowitt, Laura Appleman, Dan 
Levison, Jami Weinstein, Kristin Taylor and 
Dhanjai Shivakuman. 

[FN1]. 'Transgendered' is a term that in-
cludes all people who consider themselves to be 
of a different sex than their assigned birth or 
genetic sex. 'Transgendered' has largely replaced 
'transsexual' within the community due to its 
fluidity and lack of emphasis on the operation 
often referred to as a 'sex change.' See Katherine 
M. Franke, The Central Mistake of Sex Dis-
crimination Law: The Disaggregation of Sex 
from Gender, 144 U. Pa. L. Rev. 1, 32-33 n.130 
(1995); Gordene Olga MacKenzie, Transgender 
Nation 55-56 (1994). Transgendered women 
and men are people whose current sex identity 
does not match that into which they were born or 
were assigned at birth. The terms "pre-operative" 
and "post-operative" refer to genital transforma-
tion surgery. In describing transgendered people, 
I will follow the wide use of 'transgendered 
woman' to indicate someone who is at some 
stage of transition toward becoming a woman, 

and 'transgendered man' to indicate someone 
'transitioning' toward becoming a man. 

[FN2]. Ann Sweeney, Gannett News Ser-
vice, June 1, 1989 available in 1989 WL 
4846119 (quoting Dr. Darryl Opicka). 

[FN3]. Bruising and nausea are common 
results of withdrawal of estrogen treatment. See, 
e.g., Sweeney, supra note 2. 

[FN4]. Transgendered people commonly 
speak of their situation as being  "trapped in the 
wrong body," a prison metaphor that reflects the 
doubly incarcerated nature of transgendered 
prisoners' experiences. See, e.g., Inmate's Trans-
sexual Suit Tossed, Omaha World Herald, Mar. 
8, 1994, at 18 (stating that Keith Smith, who 
prefers to be called Andrea Stevens, claims to be 
a "woman trapped in a man's body"). However 
transgendered writer and activist Kate Bornstein 
criticizes this hackneyed phrase as inaccurate: "I 
understand that many people may explain their 
pre-operative transgendered lives in this way, but 
I'll bet that it's more likely an unfortunate meta-
phor that conveniently conforms to cultural ex-
pectations, rather than an honest reflection of our 
transgendered feelings." Kate Bornstein, Gender 
Outlaw 66 (1994). 

[FN5]. "Gender" and "sex" have distinct 
meanings: "gender" denotes identity and traits 
related to sex, including the "masculine" and the 
"feminine." Katherine Franke makes the distinc-
tion that "[s]ex is regarded as a product of nature, 
while gender is understood as a function of cul-
ture." Franke, supra note 1, at 1. The vast major-
ity of what is understood as an indicator of sex 
really refers to gender. See Franke, supra note 1, 
at 2. Because I subscribe to Franke's analysis of 
gender and sex, I will almost exclusively use 
"gender," a term that reflects the predominance 
of nonbiological components in one's "sex" iden-
tity. 

[FN6]. Cf. Telephone Interview with Dee 
Farmer (Aug. 5, 1997)[hereinafter Farmer Inter-
view]; Douglas K. Smith, Transsexualism, Sex 
Reassignment Surgery and the Law, 56 Cornell 
L. Rev. 963, 972 (1971)(quoting a 1945 Swiss 
court opinion referring to genital self-mutilation 
by a transgendered person); Frank Green, 
'Woman' Inmate Hates Man's Body: Officials 
Deny Request for Estrogen Treatment, Rich-
mond Times Dispatch, July 20, 1997, at C6 
(discussing Michelle Stokes' repeated self muti-
lation, including genital mutilation, as a result of 
denial of estrogen treatments). 

[FN7]. See Farmer v. Brennan, 511 U.S. 
825, 830 (1994); Supre v. Ricketts, 792 F.2d 
958, 960 (10th Cir. 1986). 

[FN8]. Three law review articles discuss 
transgendered prisoners. The first, Marjorie 
Rifkin, Farmer v. Brennan: Spotlight on an Ob-
vious Risk of Rape in A Hidden World, 26 

Colum. Hum. Rts. L. Rev. 273, 275 (1995), 
centers on the situation of Dee Farmer, whose 
case before the Supreme Court drew attention to 
the problem of transgendered prisoners. The 
second, Debra Sherman Tedeschi, The Predica-
ment of the Transsexual Prisoner, 5 Temple Pol. 
& Civ. Rts. L. Rev. 27 (1995), deals with a few 
prominent cases and briefly suggests solutions to 
the problems of transgendered prisoners. The 
third, Anita C. Barnes, The Sexual Continuum: 
Transsexual Prisoners, 24 New Eng. J. on Crim. 
& Civ. Confinement 599 (1998), discusses trans-
sexual housing and treatment issues, focusing on 
protective custody, and criticizes definitions of 
sex used by prisons. This Article attempts to 
promote the liberal project of addressing trans-
gendered prisoners' needs by systematically 
examining all their problems and many new 
potential solutions. The Article also introduces 
three elements of critical theoretical import of the 
mistreatment of transgendered prisoners. First, 
the prison system's difficulty in accommodating 
transgendered prisoners lies in their adherence to 
the gender binarism. Second, the experience of 
transgendered prisoners, through the miner's 
canary metaphor, points toward the need for a 
rethinking of all gender constructs. Third, the 
experience of transgendered prisoners demon-
strates the need for the establishment of gender 
rights. In contrast to the previous articles on this 
topic, this Article does not focus exclusively on 
the liberal interpretation of transgendered prison-
ers' issues, but instead delves into the theoretical 
issues raised by their situation and identity. 

[FN9]. Miners often placed canaries where 
they labored in order to gauge the toxicity of the 
mine's gases. The bird's illness or death alerted 
miners to dangers in the mine. See discussion 
infra Part V.A. 

[FN10]. The goal of this Article then is to 
draw lessons from the experiences of transgen-
dered prisoners through a close look at their 
attempts to improve their lives. But see, Riki 
Anne Wilchins, Read My Lips: Sexual Subver-
sion and the End of Gender 22 (1997) 
[hereinafter Wilchins, Read My Lips] 
(expressing skepticism about feminist scholar-
ship on transgendered people). 

[FN11]. Indeed, this argument has been 
advanced by Marjorie Garber in her noted study 
of transvestitism. See generally, Marjorie Gar-
ber, Vested Interests (1992). 

[FN12]. Webster's Ninth New Collegiate 
Dictionary 1078 (1987). 

[FN13]. See Anne Fausto-Sterling, The Five 
Sexes: Why Male and Female Are Not Enough, 
The Sciences, Mar./Apr. 1993, at 20-21. 

[FN14]. John Stoltenberg, Refusing to Be A 
Man 28 (1989). 
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[FN15]. These factors are detailed by Doug-
las K. Smith. See Smith, supra note 6. Fifteen 
years later, the New York Supreme Court of 
New York County used the exact formulation 
cited above in Maffei v. Kolaeton Indus., Inc., 
626 N.Y.S.2d 391 (N.Y. Sup. Ct. 1995) (holding 
that a pre-operative transgendered female was 
protected by New York City's sex discrimination 
statute as a member of the class of males). 

[FN16]. See Fausto-Sterling, supra note 13, 
at 21 (promoting the notion of multiple gender 
factors). 

[FN17]. This Article will not directly address 
the relevance of my theory of the gender binar-
ism to feminist theory. Rather, the multiplicity of 
gender conforms quite closely to what I interpret 
as the spirit of contemporary anti- essentialist 
feminist theory. For a fuller discussion of the 
relationship between transgender identity and 
feminist theory, see Terry S. Kogan, Transsexu-
als and Critical Gender Theory: The Possibility 
of a Restroom Labeled "Other" , 48 Hastings 
L.J. 1223 (1997).  

  The purported difference between men and 
women is as alive as ever as demonstrated by the 
popularity of John Gray's Men are From Mars, 
Women are From Venus. Such pop psychology 
may appear benign, but contributes to the com-
pulsory participation in the gender binarism. See 
Daniel P. Levison and Meredith S. Francis, 
Compulsory Gendering: The Central Organizing 
Principle of Sex Discrimination Theory and 
Practice 9 (unpublished manuscript on file with 
author). 

[FN18]. See Stoltenberg, supra note 14, at 
28. The failure to recognize this diversity is a 
particular failing of this culture. Cultures from 
Ancient Greece to India, as well as various oth-
ers around the world, recognized the existence of 
hermaphrodite, or intersex, individuals and 
cross-gender identified individuals without forc-
ing them into either of the male or female gen-
ders. See Leslie Feinberg, Transgender Warriors 
39-47 (1996). 

[FN19]. Michel Foucault, Herculine Barbin: 
Being the Recently Discovered Memoirs of a 
Nineteenth Century French Hermaphrodite viii 
(1980). 

[FN20]. See Franke, supra note 1, at 40. 
[FN21]. See Franke, supra note 1, at 41. 
[FN22]. Fausto-Sterling, supra note 13, at 

23. 
[FN23]. See Levison & Francis, supra note 

17, at 8. 
[FN24]. Identifying a baby's gender is the 

first entry into this gender binarism for most 
people. See Smith, supra note 6, at 967 ("Doctors 
examine a newborn's external genitalia and 
make the fateful determination that appears on 

official birth records."). 
[FN25]. See MacKenzie, supra note 1, at 41. 
[FN26]. Powell v. Schriver, 175 F.3d 107, 

111 (2d Cir. 1999) (quoting  Farmer v. Morit-
sugu, 163 F.3d 610, 611 (D.C. Cir. 1998) 
(quoting The Merck Manual of Medical Infor-
mation 418 (1997)). 

[FN27]. See Hasan Shafiqullah, Shape-
Shifters, Masqueraders, & Subversives: An 
Argument for the Liberation of Transgendered 
Individuals, 8 Hastings Women's L.J. 195, 215-
17 (1997) (discussing the difference between 
medical and legal determinations of gender iden-
tity). 

[FN28]. See, e.g., Farmer v. Brennan, 511 
U.S. 825, 829-31 (1994);  Meriwether v. Faulk-
ner, 821 F.2d 408, 410 (7th Cir. 1987). 

[FN29]. For a strong critique of the medical 
establishment's work in male- to-female trans-
sexuality, see generally Janice G. Raymond, The 
Transsexual Empire: The Making of the She-
Male (1994). For an examination of female-to-
male transsexuals, see generally Leslie Martin 
Lothstein, Female-to-Male Transsexualism: 
Historical, Clinical and Theoretical Issues 
(1983). For a social psychologist perspective on 
transsexuality, see generally Bryan Tully, Ac-
counting for Transsexualism and Transhomo-
sexuality: The Gender Identity Careers of over 
200 Men and Women Who Have Petitioned for 
Surgical Reassignment of Their Sexual Identity 
(1992). For a social and medical study, see gen-
erally Dave King, The Transvestite and the 
Transsexual (1993). 

[FN30]. See generally, Robert J. Stoller, Sex 
and Gender (1968); 2 Robert J. Stoller, Sex and 
Gender: The Transsexual Experiment (1975); 
Robert J. Stoller, Splitting: A Case of Female 
Masculinity (1973). 

[FN31]. 511 U.S. 825 (1994). 
[FN32]. Farmer v. Brennan, 511 U.S. at 

829. 
[FN33]. See Farmer v. Hawk-Sawyer, 69 

F.Supp.2d 120, 122-23 (D.D.C. 1999). 
[FN34]. See generally, MacKenzie, supra 

note 1, at 5-6. 
[FN35]. See Wilchins, Read My Lips, supra 

note 10, at 15-16. 
[FN36]. The term 'transsexual' was first used 

by D.O. Cauldwell in Psychopathia Transex-
ualis, 16 Sexology 274, 275 (1949), and was 
popularized in the widely-used text Henry Ben-
jamin, The Transsexual Phenomenon (1966). 

[FN37]. See Bornstein, supra note 4, at 30-
31. 

[FN38]. See Mary Anne Case, Disaggre-
gating Gender from Sex and Sexual Orientation: 
The Effeminate Man in the Law and Feminist 
Jurisprudence, 105 Yale L.J. 1, 15-16 (1995). 

[FN39]. Case, supra note 38, at 20. 

[FN40]. See Dallas Denny, Gordene 
MacKenzie's Transgender Nation: A Commen-
tary, 7 TransSisters: J. of Transsexual Femi-
nism 44 (1995). 

[FN41]. See Bornstein, supra note 4, at 121. 
[FN42]. Bornstein, supra note 4, at 121. 
[FN43]. Interview with Rosalyne Blumen-

stein, People With AIDS Coalition Newsletter, 
Apr. 1996, at 22; see also, Bornstein, supra note 
4, at 68-69 (outlining different transgendered 
subcommunities and their negative regard for 
each other, including post- and pre-operative 
transsexuals, transgenders, drag queens, trans-
vestites and closet case transvestites). 

[FN44]. The widely used term 
'reassignment' indicates the degree to which 
medical terminology dominates discourse con-
cerning transsexuals. The reassignment pre-
sumably is performed by the surgeon who fash-
ions the new genitalia. Although I have seen the 
word 'transformation' used in its place, 
'reassignment' is still very much a current term. 

[FN45]. See, e.g., Christine Beatty, Toxic 
Thinking, Part One: Elitism, 7 TransSisters: The 
J. of Transsexual Feminism 46, 47 (1995) (for 
use of the term). 

[FN46]. See Smith, supra note 6, at 973 
(describing the detailed procedure followed at 
the Gender Identity Clinic at Johns Hopkins 
University); see also, Nick Cohen, The Rose-
Tinted Murderer, The Observer, Sept. 15, 1996, 
at 3 (describing the SRS process). 

[FN47]. I rely on Kate Bornstein's descrip-
tion of SRS. Bornstein points out that one doctor 
sometimes adds a bit of intestinal tubing to pro-
vide lubrication, although unlike a vagina, the 
constructed vagina will lubricate regardless of 
sexual excitement. See Bornstein, supra note 4, 
at 17. 

[FN48]. The estimate of half seems com-
mon. See, e.g., Bornstein, supra note 4, at 16; 
Emily Yoffe, Becoming a Man, Details, Nov. 
1994, at 56, 58. But see, Raymond, supra note 
29, at xiii (asserting that 85% ofall transsexual 
surgery transforms men into women, because 
"men, being freer to experiment than women, 
seek out and submit to the surgery more often"). 

[FN49]. Bornstein, supra note 4, at 16; 
Yoffe, supra note 48, at 60. 

[FN50]. See MacKenzie, supra note 1, at 20. 
[FN51]. The extent to which a transgen-

dered woman's penis is nonfunctioning varies 
from partial or complete incapacity to become 
erect to shrinkage. Another related issue is 
whether the transgendered woman still may 
ejaculate, and if so, whether reproduction may 
occur. This possibility arises in situations where 
transgendered women with partially functioning 
penises are placed with other women who might 

(Continued from page 14) 

(Continued on page 16) 



  Page 16      GIC TIP JOURNAL      Winter 2002 

be impregnated through sexual contact with the 
transgendered woman. See Phillips v. Michigan 
Dep't of Corrections, 731 F.Supp. 792, 794 n.4 
(W.D. Mich. 1990); Bornstein, supra note 4, at 
18; Telephone Interview with Dr. Audrey 
Compton, Director of Corrections Health Pro-
grams at the Health and Hospitals Corporation of 
New York City (July 28, 1997) [hereinafter 
Compton Interview] (discussing sex between 
transgendered women and other women). 

[FN52]. Testosterone treatments for trans-
gendered males is considered by some to be 
more experimental. The New York City correc-
tions system requires transgendered prisoners to 
sign a waiver before they may receive treatments 
since the hormones have not been approved for 
such use. See Compton Interview, supra note 51. 

[FN53]. See Farmer v. Brennan, 511 U.S. at 
825, 829 (1994). 

[FN54]. Transgendered women who do not 
intend to undergo SRS face the gravest problems 
in prison because they are classified by the prison 
system as men despite their feminization. 

[FN55]. See Transsexualism and Sex Reas-
signment 113 (Michael Ross & William Walters 
eds., 1986). 

[FN56]. See Beatty, supra note 45, at 46-47. 
[FN57]. The International Conference on 

Transgender Law and Employment Policy, Inc. 
has performed a study which estimates the per-
centage of transgendered people who are lesbian 
or gay to be 40% to 50% (study on file with 
author). The landmark study of sexuality by 
Alfred Kinsey indicated that only a small per-
centage of transvestites are homosexual. See 
Alfred Kinsey et al., Sexual Behavior in the 
Human Female 680 (1953). 

[FN58]. See Susan Etta Keller, Operations 
of Legal Rhetoric: Examining Transsexual and 
Judicial Identity, 34 Harv. C.R.-C.L. L. Rev. 
329, 375 (1999). 

[FN59]. Compulsory heterosexuality is the 
term employed by Adrienne Rich to indicate the 
multifaceted face of heterosexual ideology and 
how it requires heterosexuality. See Adrienne 
Rich, Compulsory Heterosexuality and Lesbian 
Existence, in The Lesbian and Gay Studies 
Reader 227, 228 (Henry Abelove et al. eds., 
1993). 

[FN60]. See Francisco Valdes, Queers, 
Sissies, Dykes, and Tomboys: Deconstructing 
the Conflation of "Sex," "Gender," and "Sexual 
Orientation" in Euro-American Law and Soci-
ety, 83 Cal. L. Rev. 1 (1995). 

[FN61]. See Wilchins, Read My Lips, supra 
note 10, at 44-45. Indeed, the proposed Employ-
ment Non-Discrimination Act (ENDA) ex-
cludes transgendered people, if for the more 
prosaic reason that such inclusion would deprive 

ENDA of twenty votes in Congress. See Pat 
Califia, Sex Changes: The Politics of Transgen-
derism 240 (1997). 

[FN62]. See David G. O'Brien, Jeldness v. 
Pierce: Will the Requirements of Title IX 
'Handcuff' Prison Administrators?, 22 New Eng. 
J. on Crim. & Civ. Confinement 73, 87-88 
(1996). 

[FN63]. See Lothstein, supra note 29, at 6-7, 
14, cited in Garber, supra note 11, at 101. 

[FN64]. See generally, Bornstein, supra note 
4, at 121. 

[FN65]. Franke, supra note 1, at 52. 
[FN66]. Generally, one must file an applica-

tion in a state court for a name change. See, e.g., 
In re Eck, 245 N.J. Super. 220 (1991) (reversing 
lower court's denial of application for name 
change by transgendered female); see generally, 
Aeyal M. Gross, Rights and Normalization: A 
Critical Study of European Human Rights Case 
Law on the Choice and Change of Names, 9 
Harv. Hum. Rts. J. 269, 281 (1996); Sheila Lee 
Pearson, In re McIntyre: A Victory for Pre- Op-
erative Transgender Persons, 8 L. & Sexuality 
731 (1998) (discussing the controversy over 
name changing). 

[FN67]. See Melinda Whiteway, Address at 
National Lesbian and Gay Lawyers' Association 
Conference (Nov. 1994). 

[FN68]. See Shafiqullah, supra note 27, at 
195. 

[FN69]. Susan Solomon provides advice on 
how to cope with bathroom difficulties, suggest-
ing that "the safest approach is to use the facilities 
designated for the gender that [one is] present-
ing," and then leave quickly to avoid attention. 
See Susan Lynn Solomon, Exploring the Paper 
Trail 57 (1995). Leslie Feinberg presents several 
poignant vignettes of the painful acts transgen-
dered people do to avoid humiliation and danger 
in the bathroom situation. Leslie Feinberg, Stone 
Butch Blues 183 (1993). 

[FN70]. See Doe v. Boeing, 846 P.2d 531, 
533 (Wash. 1993). The law penalizes use of an 
"inappropriate" public bathroom as lewd and 
dangerous behavior. See Solomon, supra note 
69, at 56. 

[FN71]. See Solomon, supra note 69, at 56. 
[FN72]. Courts have repeatedly denied 

transgendered people protection from employ-
ment discrimination. See Jennifer L. Nevins, 
Getting Dirty: A Litigation Strategy for Chal-
lenging Sex Discrimination Law by Beginning 
with Transsexualism, 24 N.Y.U. Rev. L. & Soc. 
Change 383 (1998). 

[FN73]. See, e.g., Kirkpatrick v. Seligman & 
Latz, 636 F.2d 1047 (5th Cir. 1981) (holding that 
district court appropriately dismissed civil rights 
action against employer that terminated a pre-
operative transgendered female for wearing 

women's clothing because she was not a 
woman). 

[FN74]. See, e.g., Julie Greenberg, Defining 
Male and Female: Intersexuality and the Colli-
sion between Law and Biology, 41 Ariz. L. 
Rev. 265 (1999). 

[FN75]. Transgendered people are subject 
to regular mistreatment by doctors. See, e.g., 
Farmer v. Brennan, 511 U.S. 825, 829 (1994) 
(describing plaintiff Farmer as having under-
gone a botched black market testicle removal 
operation). In her book, Stone Butch Blues, 
Leslie Feinberg describes similar black market 
procedures. See Feinberg, supra note 69, at 
162. 

[FN76]. Sex-reassignment surgery, for 
example, is often not covered by medical in-
surance. The exception, apparently, is Minne-
sota, which does provide Medicaid funds for 
sex-change operations. See Joyce Price, Min-
nesota Using Medicaid Funding to Pay for 
Sex-Change Operations, Washington Times, 
Feb. 4, 1996, at A4, cited in Maggert v. Hanks, 
131 F.3d 670, 672 (1997). 

[FN77]. See, e.g., J.L.S. v. D.K.S. n/k/a 
S.D.S., 943 S.W.2d 766 (Mo. Ct. App. 1997) 
(overturning joint custody award to transgen-
dered father); see also, Missouri Appeals 
Court Reverses Custody Grant to Transsexual 
Father; Remands for Reconsideration of Visi-
tation Order, Lesbian & Gay L. Notes, April 
1997, at 41-42; Cisek v. Cisek, 1982 WL 6161 
(Ohio App.) (denying visitation rights to trans-
gendered woman). 

[FN78]. The Court of Justice of the Euro-
pean Communities banned employment dis-
crimination against transsexuals. P. v. S. and 
Cornwall County Council, Case C-13/94, 
[1996] 2 C.M.L.R. 247; see also, Lesbian & 
Gay L. Notes, June 1996, at 82-83 
(commenting on case and its ramifications for 
lesbian and gay employment discrimination 
law). 

[FN79]. See, e.g., Rentos v. Oce-Office 
Systems, 1996 WL 737215 (S.D.N.Y. Dec. 
24); Maffei v. Kolaeton Industry, Inc., 626 
N.Y.S.2d 391 (Sup. Ct., N.Y.Co. 1995); see 
also, Lesbian & Gay L. Notes, Feb. 1996, at 
11 (commenting on the Rentos case). 

[FN80]. Kim Alyce Marks, Transsexual 
Adjusts to Men's Prison, Daily Oklahoman, 
July 20, 1986, at 7. 

[FN81]. Although presuming geographi-
cal concentrations of transgendered people 
might be ill-informed, it seems to be a fair 
assumption based on the geographical concen-
tration of lesbian and gay people, which ap-
pears to be based on the establishment of com-
munity institutions and other support net-
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works. For example, in New York, there exists 
a community support network for the trans-
gender community, such as the Gender Iden-
tity Clinic at the Lesbian and Gay Community 
Center in New York. Interview with Dr. Bar-
bara Warren, Director of Mental Health Ser-
vices at the Lesbian and Gay Community 
Services Center, in New York, New York 
(July 2, 1996) [hereinafter Warren Interview]. 
Lesbian and gay geographical concentration 
may point to a similar phenomenon among 
transgendered people. See Manuel Castells, 
The City and the Grassroots: A Cross-Cultural 
Theory of Urban Social Movements 138-40 
(1982); Barbara Weightman, Commentary: 
Towards a Geography of the Gay Commu-
nity, 1 J. Cultural Geography 106, 107 (1981). 

[FN82]. See Eric Houston, Transsexuals 
Denounce Confinement: Inmates Want to be 
Treated According to Sexual Preference, Seat-
tle Post-Intelligencer, Sept. 7, 1993, at B1. One 
corrections official said that no estimate could 
be made of transgendered people incarcerated 
in Washington, partially because some claims 
of transsexuality were questionable. 

[FN83]. See Dennis Duggan, Is Treatment 
for Sex Change a Prison Perk?, Newsday, 
Dec. 13, 1994, at A14. 

[FN84]. It should be noted that placement 
troubles arise principally with regard to trans-
gendered women. Transgendered men placed 
in women's prisons generally do not face the 
abuse that transgendered women face. In 
women's prisons, women will try to bond with 
transgendered men for security, protection, 
and social support. Thus, transgendered men 
do not face the ostracism and violence that 
transgendered women suffer. 

[FN85]. Powell v. Schriver, 175 F.3d 107, 
112 (2d Cir. 1999). 

[FN86]. 482 U.S. 79 (1987). 
[FN87]. See Turner, 482 U.S. at 89-91; 

see also, Sarah Botz & Robert C. Scherer, 
Project, Substantive Rights Retained By Pris-
oners, 84 Geo. L.J. 1465, 1465 (1996). 

[FN88]. See Turner, 482 U.S. at 89-91. 
[FN89]. The term was first employed by 

the United States Supreme Court in  Estelle v. 
Gamble, 429 U.S. 97, 104 (1977) which situ-
ated the constitutionally unacceptable inten-
tions of the prison officials somewhere be-
tween negligence and purpose. See Farmer v. 
Brennan, 511 U.S. 825, 835 (1994). 

[FN90]. See Farmer v. Brennan, 511 U.S. 
at 835. In part, the basis for this holding was 
Wilson v. Seiter, 501 U.S. 294 (1991), in 
which the Court held that prison officials 
would not be liable solely because of the pres-
ence of objectively inhumane prison condi-

tions. 
[FN91]. See Farmer v. Brennan, 511 U.S. 

at 843. 
[FN92]. See Farmer v. Brennan, 511 U.S. 

at 843 (quotations and citations omitted). 
[FN93]. For a detailed analysis of the de-

velopment of the jurisprudence regarding the 
"deliberate indifference" standard, see Thomas 
K. Landry, "Punishment" and the Eighth 
Amendment, 57 Ohio St. L.J. 1607, 1616-19 
(1996). 

[FN94]. See David Heffernan, Comment, 
America the Cruel and Unusual? An Analysis 
of the Eighth Amendment Under International 
Law, 45 Cath. U. L. Rev. 481, 500 (1996). 

[FN95]. The prison reform litigation 
movement's successes and failures are bril-
liantly catalogued and analyzed in Susan 
Sturm's sister articles, The Legacy and Future 
of Corrections Litigation, 142 U.Pa. L. Rev. 
639, 660-61 (1993) [hereinafter Sturm, Cor-
rections Litigation], and Lawyers at the Prison 
Gates: Organizational Structure and Correc-
tions Advocacy, 27 U. Mich. J.L. Reform 1 
(1993). 

[FN96]. See Sturm, Corrections Litigation, 
supra note 95, at 665-68. 

[FN97]. See Sturm, Corrections Litigation, 
supra note 95, at 671-72. 

[FN98]. See Sturm, Corrections Litigation, 
supra note 95, at 671-72. 

[FN99]. See Sturm, Corrections Litigation, 
supra note 95, at 671, 674. 

[FN100]. See Sturm, Corrections Litiga-
tion, supra note 95, at 675. 

[FN101]. See Justin Brooks, How Can We 
Sleep While the Beds are Burning?: The Tu-
multuous Prison Culture of Attica Flourishes 
in American Prisons Twenty- Five Years 
Later, 47 Syracuse L. Rev. 159, 179-80 
(1996). 

[FN102]. See Brooks, supra note 101, at 
179-80. 

[FN103]. See O'Brien, supra note 62, at 
85. 

[FN104]. See Franke, supra note 1, at 41 
n.157 (citing Corbett v. Corbett, 1971 P. 83 
(1970), in which a court determined the mean-
ing of the sex of one of the spouses). 

[FN105]. Martha Brockenbrough, He or 
She? Big Dilemma for Prison, News Trib. 
(Tacoma Wash.), Sept. 15, 1994, at A1. 

[FN106]. See Meriwether v. Faulkner, 821 
F.2d 408 (7th Cir. 1987). 

[FN107]. See Meriwether, 821 F.2d at 415 
n.7. 

[FN108]. See Farmer v. Brennan, 511 
U.S. 825, 829 (1994); Farmer v. Haas, 990 
F.2d 319, 320 (7th Cir. 1993). Of all the cases 
studied for this Article, only Crosby v. Rey-

nolds, 763 F.Supp. 666 (D.Me. 1991), indi-
cated that a pre-operative transgendered 
woman had been placed in a women's prison, 
and in that case her cellmate sued because of 
the placement. That this policy is the rule is 
demonstrated by an example extreme by any 
measure. A transgendered woman, who had 
been castrated prior to incarceration, was 
placed in a men's prison because she was still 
"anatomically male." In that prison, she was 
ordered by the authorities to wear a bra. See 
Murray v. United States Bureau of Prisons, 
No. 95-5204, 1997 WL 34677 (6th Cir. Jan. 
10, 1997). 

[FN109]. Brockenbrough, supra note 105 
(quoting Ken Hollen, Associate Superinten-
dent, Shelton Corrections Center, Washing-
ton). 

[FN110]. See Farmer v. Brennan, 511 
U.S. at 829-30. 

[FN111]. See Murray, 1997 WL 34677. 
[FN112]. Lucrecia v. Samples, No. C-93-

3651, 1995 WL 630016, at *1 (N.D. Cal. Oct 
16, 1995). 

[FN113]. Lucrecia, 1995 WL 630016, at 
*2. 

[FN114]. See Sturm, Corrections Litiga-
tion, supra note 95, at 661. 

[FN115]. See David M. Siegal, Rape In 
Prison and AIDS: A Challenge for the Eighth 
Amendment Framework of Wilson v. Seiter, 
44 Stan. L. Rev. 1541, 1541-47 (1992); see 
also, Charles M. Sennott, Prisons Urged to 
Wrest Assault from the Shadows, Harrisburg 
Patriot & Evening News, June 19, 1994, at G2 
(discussing the frequency of gang rapes in a 
Florida prison). 

[FN116]. See Siegal, supra note 115, at 
1545-46. 

[FN117]. See Carl Weiss & David James 
Friar, Terror in the Prisons 61  (1974). 

[FN118]. The failure of prisons to prevent 
the spread of AIDS has not been demon-
strated to be actionable. See Siegal, supra note 
115, at 1572-74. 

[FN119]. See Siegal, supra note 115, at 
1578 ("Placing prisoners at risk of death when 
they have not been sentenced to death upon a 
considered and just verdict is cruel and un-
usual punishment. The threat of death by 
AIDS as a result of rape creates just such a 
risk.") However, this analysis now appears 
somewhat hyperbolic given the greater con-
trol over AIDS symptoms. 

[FN120]. See Telephone Interview with 
Thomas Antenen, Director of Public Informa-
tion, New York City Department of Correc-
tions, May 29, 1997 [hereinafter Antenen 
Interview]. 
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[FN121]. See Sennott, supra note 115; 
see, e.g., David McKay, Sex Change Surgery 
Not Allowed for Prisoner, Ft. Worth Star-
Telegram, Oct. 13, 1991, at 12. 

[FN122]. "Homosexual rape or other 
violence among prison inmates serves abso-
lutely no penological purpose." Farmer v. 
Brennan, 511 U.S. 825, 852 (1994) 
(Blackmun, J., concurring). The rape suffered 
by Ms. Farmer was not raised in a Seventh 
Circuit suit by Ms. Farmer to obtain hormone 
treatment. "Farmer was put in with male pris-
oners--but without incident, in happy contrast 
to Meriwether v. Faulkner.'' Farmer v. Haas, 
990 F.2d 319, 320 (7th Cir. 1993). 

[FN123]. See Taylor v. Michigan Dep't of 
Corrections, 69 F.3d 76 (6th Cir. 1995)
(discussing frequency of prison rape); Risley 
v. Hawk, 918 F. Supp. 18, 21 (D.D.C. 1996) 
(discussing same). 

[FN124]. See Farmer v. Brennan, 511 
U.S. at 830. One exception,  Phillips v. Michi-
gan Dep't. of Corrections, 731 F. Supp. 792 
(W.D. Mich. 1990), indicates that this prob-
lem, while shockingly common, is not univer-
sal. The plaintiff, Marty Phillips, a thirty-four 
year-old pre-operative transsexual, had under-
gone extensive facial and bodily cosmetic 
surgery, as well as hormonal treatments to 
alter her appearance. She sued for medical 
treatment to further complete her gender 
transformation. The court stated: "Plaintiff 
states that she has been treated well on the 
whole in the male facility. She states that the 
male inmates are used to her and no longer 
stare or make her feel uncomfortable. She is 
also able to use the bathroom and shower 
privately." Phillips, 731 F. Supp. at 793 n.l. 

[FN125]. See Long v. Nix, 877 F. Supp. 
1358, 1361 n.3 (S.D. Iowa 1995); see also 
Long v. Nix, 86 F.3d 761 (8th Cir. 1996). Ms. 
Long testified that the rapes took place when 
she was in her thirties and forties. 

[FN126]. Meriwether v. Faulkner, 821 
F.2d 408, 410 (7th Cir. 1987). 

[FN127]. Meriwether, 821 F.2d at 411. 
[FN128]. See Telephone Interview with 

Riki Anne Wilchins, Founder, Transsexual 
Menace (June 15, 1996) [hereinafter Wilchins 
Interview]. 

[FN129]. See Wilchins, Read My Lips, 
supra note 10, at 23; Wilchins Interview, su-
pra note 128. 

[FN130]. See Karen Nikos, Transsexual 
Says Arrest Led to Abuse, L.A. Daily News, 
Aug. 2, 1991, at N6. 

[FN131]. See Nikos, supra note 130. 
[FN132]. See Nikos, supra note 130. 
[FN133]. See Nikos, supra note 130. 

[FN134]. This danger perhaps has led to 
the high rate of seropositivity in prisons. The 
danger of infection is not alleviated for those 
already infected with HIV, as they still may be 
reinfected with a different strain of HIV. 
See, e.g., Farmer v. Hawk, No. 94-CV-2274, 
1996 WL 525321 (D.D.C. Sept. 5, 1996). 

[FN135]. For example, the plaintiff in 
Lucrecia v. Samples, No. C-93- 3651, 1995 
WL 630016 (N.D. Cal. Oct. 16, 1995), did not 
report the rape, but did report repeated strip 
searches, groping, leering, verbal humiliation 
and other sexual harassment. 

[FN136]. See Tom Beyerlein, Transsex-
ual Longs for Transfer: Inmate's Unhappy as 
One of the Guys, Dayton Daily News, Mar. 
31, 1994, at 1A; Transsexual Inmate Sues for 
Rights, Plain Dealer (Cleveland, Ohio), Apr. 
1, 1994, at 5B (discussing Ms. Pollock's case). 

[FN137]. See U.S. Judge Lets Transsex-
ual Inmate Do Research for Lawsuit, The 
Courier-Journal (Louisville, Ky.), June 24, 
1994, at B3. 

[FN138]. See Sandra McIntosh, Atlanta 
Jail Officer Facing Sex Charge: His Frisk 
Became a Grope, Contends Transsexual In-
mate, Atlanta Const., Dec. 5, 1993, at E4. 

[FN139]. See Judge Drops All But One 
Defendants from Transsexual Prisoner's Suit, 
Courier-Journal (Louisville, Ky.), Nov. 12, 
1994, at A13. 

[FN140]. See Stephen J. Schulhofer, The 
Feminist Challenge in Criminal Law, 143 U. 
Pa. L. Rev. 2151, 2204 (1995). 

[FN141]. See generally, Rosemary Her-
bert, Women's Prisons: An Equal Protection 
Evaluation, 94 Yale L. J. 1182, 1184 (1985)  

  At the federal level, some minimum-
security prisons were formerly co- correc-
tional. See Schulhofer, supra note 140, at 
2204.  

  At the state level as of June 30, 1991, 
there were 624 male prisons, 67 female pris-
ons, and 33 co-correctional facilities. See 
American Correctional Association, Direc-
tory, Juvenile & Adult Correctional Depart-
ments, Institutions, Agencies & Paroling Au-
thorities, xxii (1992); Lisa Krim, A Reason-
able Woman's Version of Cruel and Unusual 
Punishment: Cross-Gender, Clothed Body-
Searches of Women Prisoners, 6 UCLA 
Women's L.J. 85, 110, 110 n.119 (1985). 

[FN142]. See Schulhofer, supra note 140, 
at 2204. 

[FN143]. See Schulhofer, supra note 140, 
at 2204. 

[FN144]. Krim, supra note 141, at 115. 
[FN145]. See Nicole Hahn Rafter, Even 

in Prison, Women are Second-Class Citizens, 
Human Rights, Spring 1987, at 31, 51. 

[FN146]. See generally, Rafter, supra note 
145 (discussing pooling of resources to aid 
women inmates). 

[FN147]. See Rafter, supra note 145, at 
28. 

[FN148]. See Rafter, supra note 145, at 
28.  

  Moreover, the coordinate model, which 
purportedly addresses the security problems 
women face in a mixed facility, falls short of 
its goal, often leaving women with a markedly 
inferior existence. Notes from Telephone 
Conversation with Marjorie Rifkin, Staff At-
torney, the National Prison Project, June 13, 
1997. 

[FN149]. See Jennifer Gonnerman, Love 
Behind Bars: Lipstick, Love Letters and 
Laundry: Five Men Talk About Their Prison 
Romances, Village Voice, May 13, 1997, at 
46. 

[FN150]. See Sennott, supra note 115. 
[FN151]. See Sennott, supra note 115; 

Mary Dallao, Fighting Prison Rape: How to 
Make Your Facility Safer, Corrections Today, 
Dec. 1, 1996, at 100, 101 (discussing a bill 
proposed in Illinois to inform new inmates 
during orientation of the threat of rape in 
prison). 

[FN152]. Washington Department of 
Corrections Secretary Chase Riveland, quoted 
in Brockenbrough, supra note 105. 

[FN153]. See, e.g., Dan Bernstein, Set 
Policy on Sex Treatment, Prison Told, The 
Sacramento Bee, July 2, 1991, at B4. 

[FN154]. Subsequently, she was placed in 
segregation as punishment for her refusal to 
wear a brassiere in a men's prison. In addition, 
Ms. Farmer was forced into solitary confine-
ment for approximately a year because she 
was allegedly observed engaging in sexual 
contact. See Murray v. United States Bureau 
of Prisons, No. 95-5204, 1997 WL 34677, at 
*1 (6th Cir. Jan. 10, 1997). 

[FN155]. Long v. Nix, 877 F. Supp. 1358, 
1361 (S.D. Iowa 1995). 

[FN156]. Meriwether v. Faulkner, 821 
F.2d 408, 416 (7th Cir. 1987). 

[FN157]. Many transgendered people 
have requested such housing. See, e.g., Beyer-
lein, supra note 136 (stating that Ms. Pollock, 
a transgendered woman, had requested trans-
fer to a women's prison); Sweeney, supra note 
2 (discussing Marty Phillips's desire to be 
transferred to a women's prison). 

[FN158]. Houston, supra note 82. 
[FN159]. Commander John Szalda of the 

Lynnwood, Washington Police Department, 
quoted in Wayne Wurzer, Inmate Turns Out 
to Be Someone She's Not, Seattle Times, 
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Nov. 30, 1994, at B1. 
[FN160]. See Crosby v. Reynolds, 763 

F.Supp. 666 (1991). 
[FN161]. Crosby, 763 F. Supp. at 667. 
[FN162]. See Crosby, 763 F. Supp. at 

667. 
[FN163]. See Crosby, 763 F. Supp. at 

667. 
[FN164]. See Crosby, 763 F. Supp. at 

670. 
[FN165]. See Cohen, supra note 46. 
[FN166]. See Wurzer, supra note 159. 
[FN167]. See Compton Interview, supra 

note 51. 
[FN168]. See Redman v. County of San 

Diego, 942 F.2d 1435, 1437-39 (9th Cir. 
1991) (in which an eighteen year-old boy 
was placed with a man known as an 
"aggressive homosexual," who repeatedly 
and violently raped him). 

[FN169]. See Marks, supra note 80. 
[FN170]. For example, sensitivity train-

ing regarding rape could address transgen-
dered issues. Cf. Dallao, supra note 151. 

[FN171]. See Herbert, supra note 141; 
Stefanie Fleisher Seldin, A Strategy for 
Advocacy on Behalf of Women Offenders, 
5 Colum. J. Gender & L. 1 (1995). 

[FN172]. See Krim, supra note 141, 85, 
110-11. 

[FN173]. See Krim, supra note 141, at 
110-11. 

[FN174]. See Krim, supra note 141, at 
110-11. Ms. Krim argues in her article that 
one effect of such maximum security proce-
dures is the widespread searching of 
women prisoners. 

[FN175]. See Telephone Interview with 
Marjorie Rifkin, July 12, 1997. 

[FN176]. See Herbert, supra note 141, 
at 1203-05. 

[FN177]. See O'Brien, supra note 62, at 
86-88. 

[FN178]. See Herbert, supra note 141, 
at 1193-95; O'Brien, supra note 62, at 87. 

[FN179]. See Herbert, supra note 141, at 
1193-95; O'Brien, supra note 62, at 88. 

[FN180]. See O'Brien, supra note 62, at 
85. 

[FN181]. Antenen Interview, supra note 
120. 

[FN182]. See Antenen Interview, supra 
note 120. 

[FN183]. See Gonnerman, supra note 
149. 

[FN184]. See Stephen Donaldson, The 
Deal Behind Bars, Harper's Magazine, Aug. 
1, 1996, at 17. 

[FN185]. See Antenen Interview, supra 

note 120. 
[FN186]. See Antenen Interview, supra 

note 120. 
[FN187]. See Rafter, supra note 145, at 31 

(discussing pooling of resources to aid women 
inmates). 

[FN188]. Bernstein, supra note 153. 
[FN189]. Bornstein, supra note 4, at 119. 
[FN190]. See Meriwether v. Faulkner, 

821 F.2d 408 (7th Cir. 1987);  Phillips v. 
Michigan Dep't of Corrections 731 F. Supp. 
792, 792 (W.D. Mich. 1990); (two cases de-
cided in favor of transgendered prisoners). For 
further discussion of Marty Phillips's case, see 
Sweeney, supra note 2, and Transsexual Pris-
oner Wins, Nat'l Law J., Feb. 12, 1990, at 6. 

[FN191]. See, e.g., Meriwether, 821 F.2d 
at 411-13. 

[FN192]. See Farmer v. Hawk-Sawyer, 
69 F. Supp. 2d 120, 120 (D.D.C. 1999). 

[FN193]. Francois Delaporte, Disease and 
Civilization: The Cholera in Paris, 1832, at 6 
(Arthur Goldberg trans., 1986), cited in Doug-
las Crimp, AIDS: Cultural Analysis/Cultural 
Activism 3 (1988). 

 
[FN194]. MacKenzie, supra note 1, at 78-

79. 
[FN195]. See generally, Martin Duber-

man, Cures (1991). The construction of ho-
mosexuality as a disease has a long history. 

[FN196]. MacKenzie, supra note 1, at 64. 
[FN197]. See Denny, supra note 40. 
[FN198]. Farmer v. Brennan, 511 U.S. 

825, 829 (1994). 
[FN199]. Farmer v. Brennan, 511 U.S. at 

829. 
[FN200]. Simon Watney, The Spectacle 

of AIDS, in The Lesbian and Gay Studies 
Reader, supra note 59, at 202, 204. 

[FN201]. See Watney, supra note 200. 
[FN202]. Susan Sontag asserts that AIDS 

evokes an even more punitive notion of dis-
ease. See Susan Sontag, AIDS and Its Meta-
phors 26 (1988). Sontag's analysis of the 
metaphors AIDS raised received withering 
criticism from most AIDS activists and cul-
tural scholars for its failure to address the po-
litical nature of the pandemic, among other 
points. See, e.g., D.A. Miller, Sontag's Urban-
ity, in The Gay and Lesbian Studies Reader, 
supra note 59, at 212. 

[FN203]. People who contract HIV ex-
perience various forms of opportunistic ill-
nesses as a result of their weakened immune 
system. Generally a diagnosis of AIDS
(Acquired Immune Deficiency Syndrome) 
coincides with severe weakening of the im-
mune system. See Joseph R. Masci, Acquired 
Immunodeficiency Syndrome (AIDS), in 2 

Attorneys' Textbook of Medicine 46-1, 
P46.00 (Roscoe N. Gray & Louise J. 
Gordy eds., 1988). 

[FN204]. See Theodore M. Hammett 
& Saira Moini, United States Dep't of 
Justice, Update on AIDS in Prisons and 
Jails 1 (1990); James F. Horner, Jr., Con-
stitutional Issues Surrounding the Mass 
Testing and Segregation of HIV-Infected 
Inmates, 23 Memphis St. U. L. Rev. 369, 
370 (1993). 

[FN205]. See Theodore M. Hammett 
et al., National Inst. of Just., 1992 Up-
date: HIV/AIDS in Correctional Facilities 
18 (1994); Deborah Dalrymple- Black-
burn, AIDS, Prisoners, and the Ameri-
cans with Disabilities Act, 1995 Utah L. 
Rev. 839. 

[FN206]. See Interview with Nora 
Gabriela Molina, Newsline 8 (April 
1996)  [hereinafter Molina Interview]. 

[FN207]. See Tom Buckham, HIV-
Infected Inmate Claims Abuse by State 
Suit by Transsexual at Albion Prison, 
Buffalo News, June 6, 1993, available in 
1993 WL 6094946 (documenting Ms. 
DeVilla's suit); Dan Herbeck, Estate of 
Transsexual with AIDS Awarded 
$30,000 in Prison Suit, Buffalo News, 
May 30, 1997, at B7 (documenting award 
received by estate). 

[FN208]. See Dan Herbeck, Estate of 
Transsexual with AIDS Awarded 
$30,000 in Prison Suit, Buffalo News, 
May 30, 1997, at B7. 

[FN209]. See Powell v. Schriver, 175 
F.3d 107, 113 (2d Cir. 1999)  (holding 
that prison employees cannot justify dis-
closing a prisoner's transgendered status). 

[FN210]. See Farmer Interview, supra 
note 6. 

[FN211]. Maggert v. Hanks, 131 F.3d 
670, 671 (7th Cir. 1997). 

[FN212]. See, e.g., Marks, supra note 
80 (discussing a transgendered prisoner 
who was denied a requested Sex Reas-
signment Surgery). 

[FN213]. Washington Department of 
Corrections Secretary Chase Riveland, 
quoted in Brockenbrough, supra note 
105. 

[FN214]. See Seth Jacobs, The Deter-
mination of Medical Necessity: Medicaid 
Funding for Sex-Reassignment Surgery, 
31 Case W. Res. L. Rev. 179 (1980). 

[FN215]. Cynthia Chamnes under-
went castration at age 20. See Prisoner 
Without a Gender Poses Problems for 
Jailers, San Francisco Chronicle, May 21, 
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1985, at 18. 
[FN216]. See Supre v. Ricketts, 792 

F.2d 958, 960 (10th Cir. 1986). 
[FN217]. See White v. Farrier, 849 

F.2d 322, 323 (8th Cir. 1988). Ms. White 
was denied treatment in part because au-
thorities found her claims unconvincing 
because she continued to wear a mus-
tache. Subsequent to her suit, Ms. White 
was determined to be a transsexual by 
four professionals. However, because the 
prison doctor's report did not exhibit de-
liberate indifference to the prisoner's con-
dition, Ms. White lost her suit. 

[FN218]. See Marks, supra note 80. 
[FN219]. Katie Thomas, Treatment 

Unequal, Calgary Herald, Dec. 20, 1996, 
at A20. 

[FN220]. Maggert v. Hanks, 131 F.3d 
670, 672 (7th Cir. 1997). 

[FN221]. See McKay, supra note 121. 
[FN222]. See McKay, supra note 121. 
[FN223]. See Compton Interview, 

supra note 51. 
[FN224]. See Brown v. Zavaras, 63 

F.3d 967 (10th Cir. 1995). 
[FN225]. See Murray v. United States 

Bureau of Prisons, No. 95-5204, 1997 
WL 34677, at *3 (6th Cir. Jan. 10, 1997); 
Farmer v. Hawk-Sawyer, 69 F. Supp. 2d. 
120 (D.D.C. 1999). Hormones are also 
provided in Canada, at least in Alberta 
Province. See Mario Toneguzzi, Taxpay-
ers Picking Up Cheque for Inmate's Sex 
Change, MP Says, Edmonton J., Dec. 14, 
1996, at A3. 

[FN226]. Richard F. Storrow, Naming 
the Grotesque Body in the "Nascent Ju-
risprudence of Transsexualism," 4 Mich. 
J. Gender & L. 275, 308-09 (1997). 

[FN227]. See Warren Interview, su-
pra note 81. Dr. Warren pointed out that 
after leaving prison, some transgendered 
people have a hard time finding the re-
sources to continue their transformation. 

[FN228]. See Gonnerman, supra note 
149, at 48 (describing one transgendered 
prisoner who lied about prior usage of 
hormones to obtain hormones in a New 
York prison). 

[FN229]. See Duggan, supra note 83 
(discussing upstate New York legislator 
Michael Nozzolio's opposition to estro-
gen treatments). 

[FN230]. Michael Nozzolio, quoted 
in Duggan, supra note 83. 

[FN231]. For example, Michelle 
Stokes experienced a great deal of physi-
cal trauma as a result of the withdrawal of 

hormone treatment. See Green, supra note 
6. 

[FN232]. See, e.g., Sweeney, supra note 
2 (discussing the physical and emotional 
changes undergone by Marty Phillips dur-
ing her incarceration); see also, Farmer 
Interview, supra note 6. 

[FN233]. Sweeney, supra note 2. 
[FN234]. Sweeney, supra note 2. 
[FN235]. Murray v. United States Bu-

reau of Prisons, No. 95-5204, 1997 WL 
34677, at *3 (6th Cir. Jan. 10, 1997). 

[FN236]. See Meriwether v. Faulkner, 
821 F.2d 408, 410 (7th Cir. 1987). 

[FN237]. See Phillips v. Michigan Dep't 
of Corrections, 731 F. Supp. 792, 794 
(W.D. Mich. 1990). 

[FN238]. See Supre v. Ricketts, 792 
F.2d 958, 960-61 (10th Cir. 1986). Shortly 
thereafter the plaintiff's sentence was com-
muted by Colorado's governor, liberating 
Ms. Supre to pursue her gender identity 
freely. 

[FN239]. See Dalrymple-Blackburn, 
supra note 205, at 839. 

[FN240]. See Farmer v. Haas, 990 F.2d 
319 (7th Cir. 1993); Molina Interview, su-
pra note 206. 

[FN241]. See Farmer Interview, supra 
note 6. 

[FN242]. See Compton Interview, supra 
note 51. 

[FN243]. See Farmer Interview, supra 
note 6. 

[FN244]. Beyerlein, supra note 136; see 
also, Transsexual Inmate Sues for Rights, 
supra note 136 (discussing Ms. Pollock's 
case further). 

[FN245]. See, e.g., Claybrooks v. Ten-
nessee Dep't. of Corrections, 182 F.3d 916 
(6th Cir. 1999); Houston, supra note 82 
(discussing transgendered woman inmate 
Shelby Cox's requests for cosmetics). 

[FN246]. Many prisoners request access 
to cosmetics and perfume. See, e.g., Beyer-
lein, supra note 244 (stating that Ms. Pol-
lock had requested makeup and perfume). 

[FN247]. See Gonnerman, supra note 
149, at 49 (describing the provision of 
women's clothing and cosmetics by 
guards). 

[FN248]. See Phillips v. Michigan 
Dep't. of Corrections, 731 F. Supp. 792, 
794 (W.D. Mich. 1990). 

[FN249]. Phillips, 731 F. Supp. at 794. 
[FN250]. For a discussion of Ms. 

Druley's criminal appeal, see New Sentence 
Refused in Slaying, Tulsa Trib. & Tulsa 
World, Aug. 6, 1994, at N15. 

[FN251]. Marks, supra note 80. 

[FN252]. See Long v. Nix, 86 F.3d 
761, 763 (8th Cir. 1996). 

[FN253]. See Long, 86 F.3d at 763. 
[FN254]. See Long, 86 F.3d at 763. 
[FN255]. See Gonnerman, supra note 

149, at 50 (describing use of Vaseline, 
Kool-Aid, and pencils as cosmetics in 
prison); Farmer Interview, supra note 6. 

[FN256]. See Long, 86 F.3d at 766; 
Phillips v. Michigan Dep't. of Correc-
tions, 731 F. Supp. 792, 801 (W.D. Mich. 
1990). 

[FN257]. See, e.g., Green, supra note 
6 (discussing self mutilation that resulted 
from the lack of estrogen treatment). 

[FN258]. See Farmer v. Hawk-
Sawyer, 69 F. Supp. 2d 120, 122 (D.D.C. 
1999). 

 
From the Arizona ACLU 

 

December 31, 2002—The American 
Civil Liberties Union (ACLU) of Arizona 
has agreed to represent Karl Whitmire  in 
his case challenging the Arizona Depart-
ment of Corrections' (DOC) policy barring 
same-sex couples from kissing in the visi-
tation area of the prison.  

Departmental policy specifies that "a 
brief kiss and/or embrace" is permitted at 
the beginning and end of the visitation 
period for inmates allowed contact visits. 
The rules prohibit same-sex kissing except 
if the visitor is a relative or member of the 
immediate family. 
Whitmire said he was explicitly told by 
prison staffers that he was not permitted to 
hug or kiss his incarcerated partner, Wil-
liam Lyster, during visits. 
After Lyster briefly hugged his partner, he 
was told that "if that happens again, it will 
be a long time before you see him." 

Karl Whitmire filed a complaint which 
was then dismissed by the trial 
court.  Whitmire appealed, and was repre-
sented in his appeal by the ACLU  and the 
National Center for Lesbian Rights.  The 
Ninth Circuit Court of Appeals reversed 
the trial judge and found that the Whitmire 
case should go forward. 

October 2001, the DOC changed their 
policy to permit same-sex hugs, but still 
not kisses. The DOC claims that the ban is 
"for the prisoner's own safety." 

The Arizona ACLU has put together a 
legal team and are proceeding with the 
case, which essentially needs to be done in 
its entirety (the original complaint was 
never answered by the State;  we currently 
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are in the process of drafting an amended 
complaint and starting discovery).  There 
is a status conference set for January 22, 
2003. 

We have recently learned, however, 
that William Lyster is set to be released 
sometime in November of 2003.  In all 
likelihood, this case will not be finished 
prior to November, 2003.  When Karl's 
partner is released, this case becomes moot 
and will be dismissed despite the fact that 
the DOC policy barring kissing re-
mains.  Therefore, we would like to add 
additional plaintiffs to the suit and make it 
a class action suit. 

I am contacting you to ask that you 
spread the word that we need additional 
people willing to challenge the Department 
of Corrections' ban on same-sex kissing in 
the visitation areas of the prisons.  We are 
looking for lesbian, gay, and bisexual folks 
who have a significant other of the same 
sex in prison. 

Please have anyone interested contact 
me (information below).  Please feel free 
to share this e-mail with anyone you would 
like.  Time is of the essence with this as we 
would like to amend the complaint to 
make it a class action suit fairly soon. 
 
        Pamela K. Sutherland 
        Legal Director 
        Arizona Civil Liberties Union 
        P.O. Box 44340 
        Tucson, AZ  85733 
        520-319-1445 
        520-318-0141 fax 

 

Michelle Lynne Kosilek 
W-53865    Box 43 
Norfolk, MA 02056 

 

On August 28, 2002 Judge Mark L, 
Wolf of the US District Court issued a 
ruling against Massachusetts DOC for 
their refusal to provide treatment for 
my gender identity disorder since my 
arrest in 1990.  He ordered the DOC to 
hire a gender specialist to evaluate me 
and make treatment recommendations.  
He further stated that if the doctor or-
dered hormones and surgery they 
would have to provide them. 

Against any claim of it being a se-
curity issue, he noted that the commis-
sioner had already testified that their 
new guidelines allow hormones to 
transsexual prisoners and that most 
would likely be placed in the general 
population. 

In addition, since I have, to the best 
of my ability, been living as a female 
prior to and during my incarceration, he 
ruled that I had earned the right to com-
plete my “real life test” while in prison. 

I believe this is a landmark ruling, 
and perhaps the first to declare that TS 
prisoners have a right to the full range 
of treatment options if a qualified doc-
tor orders it.  I have asked the law firm 
to send you a copy.  [I have not yet 
received a copy and have written to the 
law firm that represented Michelle to 
send me one.  As soon as I get it, I will 
share it with the other readers.  Ed.] 

 

Jamahl T. Bird  #W68230 
PO Box 8000 

Shirley, MA 01464 
 

Hello my loving Sisters.  I have just 
received my first TIP Journal, and it was 
nice to read about all the other sisters. 

My name is Tamyca, and I am 23 
years old.  I am in the third year of a 5 
year sentence for a drug related offense. 

I have been through a lot of stuff—
some good and some bad—and this is not 
the first time I have been incarcerated. 

What makes it even harder is that I 
have a 5 year old son.  Up until he turned 
two, I had him with me every day, and he 
still can’t understand why mommy can’t 
come home now.  I have explained to him 
that mommy was bad and got in trouble. 

Actually, it was my ex-husband who 
had the drugs in the house when I got 
busted, but he feigned ignorance.  To top 
it off, after I was sent to prison, he left 
me for my best friend. 

I haven’t seen my baby for almost 
two years, because it is so hard for my 
mother to bring him to see me. 

For a while, I was in a very abusive 
jailhouse relationship.  My boyfriend 
used to beat me for all kinds of stupid 
reasons.  He would not allow me out of 
my cell if he wasn’t in the unit, and if he 
caught me out, he would beat me, some-
times very badly.  The corrections offi-
cers never said a word. 

Finally, I got classed out of that place 
and away from him.  However, I have 
heard that he was also recently trans-
ferred to this unit, and it scares me. 

I would welcome any letters from 
anyone out there, particularly if you are a 
single guy who is interested in a relation-
ship with a transgendered person. 

My love to all and keep your heads 

up. 

Donna 
 

Hello to all my brothers and sisters 
out there.  We are indeed very special 
people.  I hope this letter finds you well. 

Yes, we do have lots of problems, but 
most are not caused by us.  They are from 
society not allowing us to be who we are. 

Granted, most of us are also guilty of 
a crime or two—who isn’t—but our big-
gest “crime” and the one for which we 
suffer the most is just being different. 

To my sweet sister Kathryn Marie’s 
question of why others laugh when they 
make her cry, the short answer is that 
they are a bunch of insensitive jerks, 
creeps and losers.  They pick on anyone 
they can abuse and get away with it. 

The long answer is more complex, 
and we don’t have time to go into it all.  
But the name of the game is survival.  
You must reach into the depths of your 
soul and find that feminine strength that 
survived down through the ages.  Don’t 
let them see you cry.  It only encourages 
them.  Be strong, and it shall pass. 

Also, it is not a good idea to confront 
those in authority while you are angry.  
Wait until you cool down and are more 
rational.  Then bury them in paperwork.  
Use your natural born feminine dignity, 
wit and charm.  Don’t waste too much 
time trying to understand your tormentors 
and learn enough about them to put them 
in check. 

The Texas murder case that was men-
tioned in the last issue is very typical of 
how we are placed in harm’s way.  They 
send us to a place where we don’t fir in.  
Then, if we are victimized and seek pro-
tection, they respond by sending us to 
live with the worst of the worst, often 
placing us in a cell with a homophobic 
person or sexual predator.  I have seen 
many sisters get hurt, raped or bullied in 
special housing units than in general 
population. 

All I can say is do what you have to 
do to survive.  Don’t be a victim, and 
watch who you hang with. 

I hope Miss kitty is OK.  I was deeply 
touched by her last letter. 

Like her, I have often contemplated 
self-surgery, but only as a last resort.  
There are other options that I would like 
to try first, even though I know how frus-
trating it can be, due to the obstacles are 
placed in our way. 

(Continued from page 20) 
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The best way I have found to cope is 
to become more spiritual.  Not to take 
anything away from my Christian sisters, 
for me that means studying and practic-
ing the ways of the Divine Feminine 
Goddess.  I have always felt that my 
transgender condition was the result of 
the Goddess being very strong in spirit 
inside of me, and I now know that it is a 
blessing and not a curse.  It has also 
given me ways to express my feminine 
longings that no man can ever know. 

It will also do you good to learn more 
about positive and strong female role 
models.  Being feminine does not mean 
that you have to be weak or let men abuse 
you.  You are a person in your own right.  
Who and what you are is really up to you.  
Be a queen, a diva an Amazon or a god-
dess.  Be like Xena, Joan of Arc, Cleo-
patra, any of the strong women you have 
known. 

An interesting fact that I found in the 
dictionary is that “female” is a derivative 
of the Latin word, femella, which is a 
diminutive of the Latin word for woman, 
femina.  In the 15th Century, femella was 
later adopted into the English language 
from the French, which led to its respell-
ing as “female”. 

Despite this later spelling, its etymol-
ogy seems to indicate that it is not at all 
related to word male.  My point is that we  
females are human beings in our own 
right, and we don’t need men to make us 
whole.  We can choose our own destiny. 

My heart goes out to the sister who 
wrote “My Summer Vacation.”  I have 
been there before.  Some of the hell holes 
they send us to are beyond description.  
Somehow we survive, at least some of us 
do. 

To those who are still in denial about 
being transgendered, get over it!  It won’t 
go away ever, and you will most likely 
ruin your life, your health and your sanity 
by fighting against it.  Give in to the true 
spirit that lives within you.  You will feel 
so much better in the long run, and then 
you can start doing some positive things 
about it.  Plus we need you. 

So don’t be shy.  Get involved, be 
positive, and tell us your stories. 

 

Eyeman Arizona Sister 
 

I and my spouse are both state prison-
ers in the Arizona DOC.  That we are in 
prison for doing wrong is true.  But as 
everyone has the ability to do, we have 

changed.  Grown up is perhaps a better 
explanation.  We have lost some of the 
rebelliousness of youth that helped put 
us here.  What has not changed is the 
nightmare of life behind bars. 

I am a MTF transsexual, but I am 
not what I would call your typical 
prison transsexual.  I try to be kind and 
have a generous spirit.  I am forever 
faithful and loving to my husband, who 
also happens to be my very best friend. 

In prison, transsexuals, gays and 
“Queens” are considered by prisoners 
and guards to be sub-human.  In most 
cases, we are looked upon as toys, 
property or servants.  In other words, 
we are not treated like human beings, 
but like a commodity. 

I am fortunate, because my husband 
has never been put off by the conse-
quences of loving me and has always 
treated me as his equal.  Usually, he is 
able to protect me and care for me, but 
not always. 

However, there was a period of 
about four years when we were sepa-
rated, during which time I was  sub-
jected to enormous mental and emo-
tional abuse, as well as physical and 
sexual assaults.  Once I was forced to 
share a cell with a convicted rapist, 
who tried to force me to have sex with 
him.  When I would not submit, I was 
brutally assaulted. 

My husband And I are back together 
again now, thanks to the intervention of 
a higher ranking administrator, but the 
lower echelons still like to play their 
little games, often threatening to sepa-
rate us again as a means of punishment. 

I have also been in a five year battle 
with the administration to get hormone 
therapy.  I am what some people call a 
eunuch, so my body does not produce 
testosterone or natural progesterone.  
As a result, I suffer from menopause-
like symptoms, including hot flashes, 
severe mood swings and night sweats  
Amazingly, the doctors in the DOC 
have prescribed hormone therapy for 
me, but the administration still will not 
allow it. 

Then my husband and I came up 
with a way to get my medications from 
an outside source.  Unfortunately, a 
subsequent urinalysis came up dirty, 
and now we are facing separation 
again.  It was more than either of us 
could take, and we tried to commit sui-
cide together. 

You almost expect to be harassed by 
the other inmates, but it is the guards 
that I feel most threatened by.  In the 
last ten months, there have been about 
eight incidents involving five officers.  It 
got so bad at one point that I would lie 
under the covers in 100 degree plus tem-
peratures, pretending to be asleep so as to 
escape notice. 

Complaining to the authorities does 
not help, because everything is stacked in 
their favor.  The one time I did come for-
ward, I was the one who ended up apolo-
gizing.  Since then, the harassment has 
only gotten worse, and I am afraid to risk 
it again. 

In order to get back together again, I 
and my husband are trying to figure out a 
way to get legally married.  Arizona does 
not allow same sex marriages, and we 
were wondering if any of your readers 
knew a way to get around that issue. 

In addition to the usual reasons for 
getting married, it is also a safety and 
security issue for us, and we were hoping 
that someone could help. 

 

“Mikki” 
Vernon Maulsby  #AY-4429 

Box 246 
Graterford, PA 19246-0246 

 

I wish to thank you for the entirely 
surprising arrival of your GIC TIP Jour-
nal, along with a copy of your survey.  I 
have completed the survey and returned it 
to you under a separate cover. 

The envelop that you provided for the 
latter was confiscated, so please take note 
if there are others in the Pennsylvania 
DOC among your subscribers. 

I also wanted to tell my sisters out 
there to never give up and never give in, 
and to send my love and support to Kitty, 
in particular.  You might feel like you are 
at the end of your rope, Kitty, but if you 
surrender your life and all your hopes to 
despair, they will have won.  It is just that 
simple. 

Self-hatred is what they want us to 
feel.  They want us to turn the hurt and 
the anger we feel against ourselves.  It 
makes our oppression easier. 

I have to applaud Donna for her com-
ments, which I thought were not only 
clearly stated but also contained much 
wisdom.  However, there is one point on 
which I would disagree.  She says that we 
must rely on our numbers to keep us safe.    

(Continued from page 21) Donna 
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Perhaps we might, if there were more of 
us and we were not so dispersed through-
out the system. 

I think we need to be more creative 
and aggressive.  We need a new approach 
and a new strategy.  I am not wise 
enough to know what that is, but I think it 
would be wrong to wait for others in our 
community to get organized before doing 
something.  We need to “think outside 
the box.” 

Please put my name in the “Pen Pal” 
section.  I am a TS who will be in prison 
for the rest of my life, and I would appre-
ciate any correspondence.  However, in 
the Pennsylvania DOC, we are not al-
lowed to write to other prisoners. 

Thanks again for your newsletter.  It 
is a breath of fresh air to my soul. 

 

Jennifer 
 

Greeting ladies.  I just received your 
Fall 2002 edition of the journal.  As 
always, you have done a superb job of 
putting it together. 

There were some very interesting 
comments and letters in it, but there are 
a couple in particular that I would like 
to address. 

To the sister who wrote “My Sum-
mer Vacation”,  I was very moved by 
your story and outraged by the way you 
were treated.  I know how you feel.  I 
too have had to do some pretty degrad-
ing things in order to just survive. 

To Kitty, it is my belief that only 
when we face our feelings openly and 
honestly will the healing begin.  Inflict-
ing physical pain on ourselves only 
masks the hurt and solves nothing in 
the end. 

I have also tried suicide as a way to 
escape the pain.  I learned that this did 
not take away the problem either, but 
only added to it. 

I don’t know how religious you are, 
but I have found my belief in God to be 
a source of comfort and hope.  Try 
turning to God in your hour of need, 
and know that my prayers and thoughts 
are with you, as it is with all those who 
are suffering in prison. 

Remember Jasmyn’s words: “You, 
too, are somebody, and someday you 
will also be able to spread your wings 
and soar with your dreams!  Stay 
strong!” 

Never give up, and God bless all of 
you. 

Pennsylvania Sister 
 

I am writing to you because a friend 
of mine had a copy of the GIC TIP Jour-
nal.  I had never read your paper before, 
and after reading it, it made me feel right 
at home. 

It gets hard and a little lonely in here 
at times.  I only know of one other trans-
gender prisoner here and not many under-
stand anything about this. 

I was wondering if you could add me 
to your mailing list?  I should also add 
that I have zero funds to pay for this.  
[The newsletter is free for the asking.  
Ed.] 

 

Tina Bird 
 

Thank you for sending me your news-
letter.  It is one of the nicest things that 
has happened to me in a long time. 

I am a MTF transsexual just trying to 
do my time in the New Mexico DOC.  I 
have spent more than 25 years in prison, 
but I will be getting out in two years. 

I get almost no mail, and I spend most 
of my time alone.  Most of the people in 
here consider me to be a freak and treat 
me like I have a contagious disease. 

Almost all of the girls in this state are 
in one kind of lock-up or another.  Very 
few of us are allowed out in the general 
population., and it can get real lonely. 

I have always known I was a girl, but 
it has cost me dearly.  When I was eight, 
my uncle found out, and I was subjected 
to five long years of sexual abuse by him 
and his friends. 

Then I tried to run away from it with 
drugs and alcohol. 

It was not until about eight years ago 
that I finally accepted who I was.  I still 
feel like it was the best decision I have 
ever made, and I wouldn’t go back for all 
the tea in China. 

In 1997, I changed my name from 
Donny Morris to Tina Bird.  If possible, I 
would like to have everything done to 
complete my transition, including breast 
implants and all the other kinds of cos-
metic surgery that can be done to femi-
nize and improve my appearance. 

Unfortunately, when I get out, I will 
be starting from absolute zero.  I just 
hope that I can find a halfway house that 
will accept a girl in transition, so that I 
can get started as soon as possible.  I to-
tally hate living as a man. 

Here in prison, they are continually 
confiscating my clothes and makeup.  As 

angry as it makes me, I try not to let it 
show. 

However, the other prisoners know 
that if I am messed with, I can put down 
my purse and turn from a hen to a rooster 
in a flash.  So I don’t get bothered any-
more.  Now they just ignore me! 

When I fist came into the system, I 
got into it with 5 Latinos.  I ended up 
with 60 stitches in my face, two plastic 
implants around my right eye to keep it 
from falling out and my front teeth had to 
be wired together.  My assailants had 
stomped all over my face and head.  My 
eyes and ears were completely swollen 
shut, and I could hardly stand for weeks. 

I refused to tell who my assailants 
were, but the officials knew exactly what 
had happened and who had done it.  Be-
cause I wouldn’t tell, they put me in a 
similar situation a week later with some 
black inmates. 

Somehow I survived, but I still have 
nightmares and sometimes wake up 
screaming and soaked with sweat.  Still, I 
love being Tina, and my only regret is 
that I didn’t do this years ago. 

When I get out, I have heard that 
emergency money for food, clothes, 
medical care and housing is available 
through the department of social services, 
welfare and social security.  Could any-
one tell me if this is true and help me find 
a place that will accept a girl in transi-
tion? 

Any correspondence to me should be 
addressed to Joseph Gondek, PO Box 
238, Sandia Park, NM 87047-0238.   

Thank you again for your wonderful 
newsletter. 

 

Razjohn Monique Smyer  #0209866 
PO Box 4918 

Englewood, CO 80155-4918 
 

First and foremost, I would like to 
thank Jessie for assisting my physician in 
obtaining more information about testos-
terone blockers.  I am now getting 5 mg 
of a progesterone called Medroxypro-
gesterone, and my Estrdiol has been in-
creased as well. 

In response to Kitty, “Girl, I know 
you personally, and you should remem-
ber me.  I just want to give back to you 
what you gave to me so long ago.” 

You helped me believe that if you can 
imagine it, you can do it.  So work your 
magic once again, girl, and know that 
your “sistuh” loves you. 

 

(Continued from page 22) Mikki 
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J. “Kathryn Marie” Sandefur  #154202 
ASPC Eyman 

SMVI 
PO Box 4000 

Florence, AZ 85232 
 

I just received the Fall 2002 issue 
of the GIC TIP Journal, and I read it 
from cover to cover.  I loved every bit 
of it, except I was sickened by the 
piece about the murder of the TG 
Texas prisoner.  What this man did is 
totally sick and depraved—and then 
for him to brag about it! 

I cannot believe that Texas and all 
the other DOC’s are still so ignorant 
or indifferent to knowingly place us 
girls in such dangerous situations. 

On a happier note, I was pleased 
that you published some of my com-
ments.  I also found what the other 
girls had to say a great help.  We all 
connect on so many things.  I just 
wished that we could all get together 
and meet, but obviously we can’t. 

To Kitty: “Girl, I feel your pain 
and have the genital area scars to 
prove it.  My heart goes out to you, 
but please understand that if you self-
mutilate, it might severely compro-
mise your chances for SRS later.  I 
also hope you realize that the DOC 
will not finish it for you.  They will 
just patch you up and give you a bag 
for urinating in, and you will be that 
way for the rest of your sentence.  
Trust me, girl, you don’t want to go 
that route. 

Do not let theses bigots get you 
down..  If you do, they win.  This is 
our liberation we are fighting for, and 
we need you and all of our sisters 
working together to win it. 

Stay strong, and if you need a 
friend, write to me at J. Sandefur, PO 
Box 3242, Camp Verde, AZ 86322.  
You have to use my first initial or it 
won’t get through, because my family 
are not very accepting of Kathryn 
Marie. 

Since my name last appeared in 
the newsletter, several sisters have 
already reached out to me.  Thanks to 
Cella and Ophelia for writing, and to 
the New York sister who also wrote 
to me, I wasn’t able to write back to 
you because you did not include your 
return address. 

Finally, I would like to add a few 
addresses to your list of prisoner re-
sources: 

 
Out Word Resource Guide 
% S. Berry 
PO Box 20900 
Tompkins Square Station 
New York, NY 10009-0360 
 
 

Pen-Pals Prison Inmate Services 
PO Box 609360 
Cleveland, OH 44109-0360 
 
Ad Hoc Committee for Prison Health 
Care Reform: Attn: Judy Greenspan 
2940 16th Street, #307 
San Francisco, CA 94103 

YOU ARE A WANTED PERSON: PEN PAL SECTION 
 

 The following are the names and addresses of prisoners and friends of 
prisoners who are looking for pen pals.  Some are not transgendered and, in addi-
tion to the correspondence, are interested in forming a relationship with transgen-
dered or inter-sexed persons, which I have tired to indicate by an asterisk*. 
 Caution: Our assumption is that those included in this section, as well as 
those who might respond to them, have good intentions.  However,  should you 
decide to accept their offer, you do so entirely at your own risk.  With no disre-
spect intended, our first concern is for your safety and privacy. 
 Also, please note that there was not enough room to include everyone.  
Some, whose names and addresses are included in the headings of featured arti-
cles, have been omitted here. 

Jamahl Bird  “Tamyca” #W-68230 
SBCC   PO Box 8000 

Shirley, MA 01464-8000 
● 

*James Fisher  H-54073 
PO Box 7500 

Crescent City, CA 95532-7500 
● 

*Jean Gann 
E-23852   D2-222 

PO Box 7500 
Crescent City, CA 95531 

[No inmate correspondence] 
● 

D. Gann #E-23852 
D2-222 

PO Box 7500 
Crescent City, CA 95532 

● 
Francis Gerry  #227497-E1204 
Mayo Correctional Institution 

POP Box 448 
Mayo, FL 32066 

● 
Jerry D. Green “Kerri”  #782210 

PO Box 9200 
New Boston, TX 75570 

● 
Kim @ Prison Pals 

PO Box 72823 
Las Vegas, Nevada 89107-2823 

[Pen Pals: Send self-addressed stamped en-
velope and ask for information.  They will 
send a catalogue.  It will cost you four post-
age stamps of pre-franked envelopes to be 
listed on the internet through this outfit.  
Send for information first.] 

● 
V. Maulsby  #AY4429 

Box 246 
Graterford, PA 19426-0246 

 
 

*Edwin Pineda 
ADC # 143801  B-1-D-35  

SMIU 
PO Box 4000 

Florence, AZ 85232 
● 

J. Sandefur 
PO Box 3242 

Camp Verde, AZ 86322 
Stafford Creek Corrections Center 

● 
J. “Jina” Scripter  #131091 

KMCC-PO Box 710 
Keen Mountain, VA 24624 

● 

Ronald Thornton #260129 
PO Box 8107 

Mansfield, OH 44901 
● 

*Keith Tiemeyer  #637699 
3060 FM 3514 

Beaumont, TX 77705 
● 

*Gary Williams  #CW-6473 
PO Box 200 

Camp Hill, PA 17001-0200 
● 

Ms. Shelli Wright #102077 
Kentucky Reformatory 

300 West Hwy. 146 
La Grange, KY 40032 

● 

C.J. “Bunny” Yelle #W-68826 
SBCC  PO Box 8000 

Shirley, MA 01464-8000 
● 

Michael Weatherman #749768 
Unit 4  Tier C  Cell 8 

Washington State Penitentiary 
1313 North 13th Street 

Walla Walla, WA 99362 


